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CHAPTER 1
THE DISTRICT COURT

Omne district court throughout state.

§ 1. In a sense the several district courts constitute one court of
general jurisdiction coextensive with the boundaries of the state.
This one general court is divided into districts as a matter of con-
venience. With consent of the parties any action, at least any civil
action, may be tried in any district of the state. So far as jurisdiction
over the subject matter is concerned the several district courts stand
upon perfect equality.

Smith v. Barr, 76 Minn. 513, 79 N. W. 507; State v. District Court,

52 Minn. 283, 53 N. W. 1157; Flowers v. Bartlett, 66 Minn.
213, 68 N. W. 976; Darelius v. Davis, 74 Minn. 345, 77 N. W.
274.

Original jurisdiotion.

§ 2. The district courts have original jurisdiction of all civil and
criminal actions regardless of the amount in controversy or the pun-
ishment inflicted, except in cases where exclusive jurisdiction is given
by the constitution to the supreme and probate courts.! “The dis-
trict court is the one great court of general jurisdiction to which
all may apply to have justice judicially administered, in every case
where the constitution itself does not direct application to be made
elsewhere. The authority possessed by the legislature to confer on
other courts a portion of the jurisdiction vested by the constitution
in the district court, does not imply the right to deprive the latter of
such jurisdiction, but simply to authorize other courts to exercise
it concurrently with the district court in such cases.” > The district
courts have jurisdiction of civil actions although the amount in con-
troversy is iess than one hundred dollars.? “The district courts have
original jurisdiction in equity; and all suits or proceedings instituted
for equitable reliei are to be commenced, prosecuted, and conducted to
a final decision and judgment, by the like process, pleadings, trial
and proceedings as in civil actions, and shall be called civil actions.” *

*Agin v. Heyward, 6 Minn. 110 Gil. 53; Fowler v. Atkinson, 6

Minn. 503 Gil. 350; Cressey v. Gierman, 7 Minn. 398 Gil. 316;
Thayer v. Cole, 10 Minn. 215 Gil. 173; Barber v. Kennedy, 18
Minn. 216 Gil. 196; State v. Kobe, 26 Minn. 148, 1 N. W. 1054 ;
State v. Bach, 36 Minn. 234, 30 N. W 764 ; State v. Russell,
69 Minn. 499, 72 N. W. 832.

2Agin v. Heyward, 6 Minn. 110 Gil. 53.

3 1d.; Fowler v. Atkinson, 6 Minn. 503 Gil. 350; Cressey v. Gier-

man, 7 Minn. 398 Gil. 316; Thayer v. Cole, 10 Minn. 215 Gil.

173.
*G. S. 1304 § 4834; Gates v. Smith, 2 Minn. 31 Gil. 21.
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§3 DISTRICT COURT

Concurrent jurisdiction with Wisconsin courts—statute.

§ 3. “All courts and officers now having and exercising jurisdiction
in any county or counties which are now forined, or which may here-
after be formed in any part of this state bordering eastward upon the
Mississippi, St. Croix or St. Louis rivers, shall have and exercise
jurisdiction in all civil and criminal cases upon such rivers concur-
rently with the courts and officers of the state of Wisconsin, so far
and to such extent as the said rivers, or either of them, shall form a
common boundary between this state and the state of Wisconsin.
The concurrent territorial jurisdiction of every such county, and of
all courts and officers exercising jurisdiction throughout the same,
shall extend over such river area as would be included within the
northerly and southerly boundary line of such county if the same
were produced and extended easterly across the said river or rivers
to the Wisconsin shore.”

[G. S. 1894 §8§ 4835, 4836] See Const. Minn. Art 2, § 2; Enabling
Act, Feb. 26, 1857, § 2; Const. Wis. Art. 2; Stat. Wis. 1898
ch. 1 § 1; State v. George, 60 Minn. 503,63 N. W. 100; Opsahl
v. Judd, 30 Minn. 126, 14 N. W. 575; Osborne v. Knife Falls
Boom Corp., 32 Minn. 412, 21 N. W. 704; Osborne v. C. N.
Nelson Lumber Co., 33 Minn. 285, 22 N. W. 540; Mississippi
ete. Co. v. Prince, 34 Minn. 79, 24 N. W. 361; Green v. Knife
Falls Boom Corp. 35 Minn. 155, 27 N. W. 924; J. S. Keator
Lumber Co. v. St. Croix Boom Corp. 72 Wis. 62; Iowa v. 1lli-
nois, 147 U. S. 1.

Power to issue writs throughout state—statute.

§ 4. “The said courts in term time, and the judges thereof in va-
cation, have power to award throughout the state, returnable to the
proper county, any and all writs necessary for the abatement of any
nuisance, writs of injunction,’ ne exeat,* certiorari,® and all other
writs or processes necessary to the perfect exercise of the powers
with which they are vested and the due administration of justice.”

[Laws 1897 ch. 7]

! See Dunnell, Minn. Pl §§ 1398-1456.

? See § 5. * See § 1980.

§ 5. The writ of ne exeat is practically obsolete in this state.
Its issuance was authorized by our insolvency law,! which has been
superseded by the federal bankruptcy act. The issuance of the writ
lies in the discretion of the court. 1t is a discretion that ought rarely,
if ever, to be exercised, as the writ is contrary to the spirit of our
laws. In proceedings supplementary to execution a judgment debtor
may be prevented from leaving the state.? Under another statute
the “court” undoubtedly has authority to issue writs in vacation.®
The court of one county cannot issue a writ of execution “through-
out the state” but only to counties where the judgment is docketed.*
The rule is otherwise as to writs of attachment.> A subpcena may
run throughout the state.® This section has the effect of making all
the courts of the state one court, in a sense.”

1 G. S. 1894 § 4242. See Rule 26, District Court.

—4—



DISTRICT COURT $6

2 See § 1629. 8 See § 1. ¢ See § 1.447.
¢ G. S. 1894 § 5291. ¢ See § 683. 7 See § 1.

Writs and processes—formal requisites.

§ 6. The style of all process shall be “The State of Minnesota.” *
* % % “All writs or processes issuing from or out of any of the
said district courts, shall be tested in the name of the presiding judge
thereof.”2 * * * “In a]l cases where, by the statutes of this
state, any writ or process is required to be issued out of any of the
courts of record, the same shall be sealed with the seal of the court,
dated on the day on which it issued, signed by the clerk, and made
returnable on the first day of the term succeeding its date, when no
other time is fixed by law, or allowed by the rules or practice of the
court, for the return thereot.” * * * * ‘““All writs or processes issuing
from or out of said courts shall, before the delivery thereof to the offi-
cer whose duty it is to serve the same, be indorsed by the clerk with
the name of the attorney or other person demanding the process.” ¢

! Const. Minn. Art. VI § 14. 2G. S. 1894 § 4847.

3G. S. 1804 § 4848. 4 G. S. 1894 § 4849.

§ 7. A summons is not a process or writ required to run in the
name of the state.! That an execution does not run in the name
of the state is a defect of form only which does not render it void.?
A writ of attachment signed by the judge, but not by the clerk, and
without the seal of the court is absolutely void.® A writ of attach-
ment nced not show by what officer it was allowed.* An execution
should be dated as of the day it issues from the clerk’s office and not
as of the day it is delivered to the sheriff.®* The seal of the court and
not the seal of the clerk must be used.®

! See § 305.

* Thompson v. Bickford, 19 Minn. 17 Gil. 1.

* Wheaton v. Thompson, 20 Minn. 196 Gil. 175; O’Farrell v. Heard.

22 Minn. 189.

¢ Shaubhut v. Hilton, 7 Minn. 506 Gil. 412.

® Mollison v. Eaton, 16 Minn. 426 Gil. 383.

® State v. Barrett, 40 Minn. 65, 41 N. W. 459.

Qualifications of judges.

§ 8. “The judges of the supreme and district courts shall be men
learned in the law, and shall receive such compensation at stated
times, as may be prescribed by the legislature, which compensation
shall not be diminished during their continuance in office, but they
shall receive no other fee or reward for their services.”

[Const. Minn. Art. 6 § 6] See Steiner v. Sullivan, 74 Minn. 498,

77 N. W. 2806.

Judicial districts—terms of office. :

§ 9. ““The state shall be divided by the legislature into judicial
districts, which shall be composed of contiguous territory, be bounded
by county lines, and contain a population as mearly equal as may be
practicable. In each judicial district one or more judges, as the
legislature may prescribe, shall be elected by the electors thereof,



§ 10 DISTRICT COURT

whose term of office shall be six years; and each of said judges shall

severally have and exercise the powers of the court under such lim-

itations as may be prescribed by law. Every district judge shall, at

the time of his election, be a resident of the district for which he shall

be elected, and shall reside therein during his continuance in office.”
| Const. Minn. Art. 6 § 4]

§ 10. A district judge does not hold over until his successor is
elected and qualified.
State v. O'Leary, 64 Minn. 207, 66 N. W. 264.

Judges not to practice law—reside in distriot.

§ 11. “No judge of any of the courts of record in this state,
judges of probate courts excepted, shall practice as an attorney or
counsellor at law, except in a cause in which he is a party in interest;
nor shall he receive any fees for any legal or judicial service other
than those prescribed by law; nor shall he be the partner of any
practicing attorney in the business of his profession. FEach of the
judges of the several district courts shall reside permanently within
their respective judicial districts during their term of office.”

[G. S. 1894 § 4840] See Const. Minn. Art. 6 § 4.

Sickness or absence of judge.

§ 12. In the case of sickness or absence of a judge for any cause
our statutes provide that another judge of the same district may act,’
or the governor may appoint a judge of another district to act.?
or the sheriff or clerk may adjourn the term.? But if a judge be-
comes sick during the course of a trial another judge cannot take up
the trial; the jury must be discharged.*

1 G. S. 1894 § 4842. 2 G. S. 1894 § 4839. 2 G. S. 1894 § 4844.
1 Rossman v. Moffett, 75 Minn. 289, 77 N. W. g6o.

Several judges in same district.

§ 13. When there are several judges in the same district provision
is made by statute for the distribution of business by them. . All may
sit together in the trial of causes, including jury trials. The senior
in office presides and if there is no senior in office the one who is
senior in age presides. The decision of the majority is the decision of
the court. If two judges sit together and disagree the decision of the
presiding judge prevails and he may decide the case after his junior
associate has resigned.

See G. S. 1804 §§ 4853-4855; 4856-4859; 4868-4870; 4878-4880;

4881-4884; Darelius v. Davis, 74 Minn. 345, 77 N. W. 214; In
re State Bank, 57 Minn. 361, 59 N. W\ 315.

When judge of one district may act for judge of another district.

§ 14. Our constitution provides that “the legislature may provide
by law that the judge of one district may discharge the duties of the
judge of any other district not his own, when convenience or the
public interest may require it.””? The legislature, at an early day en-
acted that ‘‘the judge of any district shall discharge the duties of
the judge of any other district, when convenience or the public inter-

—6 —



DISTRICT COURT §16

est requires it; and whenever a district judge is a party or otherwise
interested in any cause, another district judge, in an adjoining dis-
trict, shall, within his district, transact any ex parte business, hear
and determine motions and grant orders in such causes, when
brought before him.” 2 This provision was repealed by Laws 1891
ch. 77. As the law now stands the judge of one district can act for
the judge of another district only in the following cases:
(1) When assigned by the governor, the local judge being dis-
qualified by interest or unable to act for any cause.?
(2) When the local judge is disqualified by interest and all the par-
ties consent; no assignment by the governor being necessary.*
(3) When the local judge is disqualified by interest or other cause
and he orders a change of venue.®
(4) Motions may be made in an adjoining district.®
! Const. Minn. Art. 6 § 5.
2G. S. 1878 ch. 64 § 5: Board of County Com’rs v. Smith, 22
Minn. 97; Ingram v. Conway, 36 Minn. 129, 30 N. W. 447;
Drake v. Sigafoos, 39 Minn. 367, 40 N. W. 257; State v. Dis-
trict Court, 52 Minn. 283, 53 N. W. 1157.
*G. S. 1804 §§ 4839, 4843. *G. S. 1894 § 4839.
5 See § 28s. ¢ See § 2062.

Effect of vacancy of office of judge.

§ 15. “No process, proceeding or writ, civil or criminal, before
any of the said courts, shall abate or be discontinued by reason of
any vacancy in the office, or change of any judge, or of holding said
court, but shall be proceeded in as if the said vacancy or changc
had not occurred.”

[G. S. 1894 § 4846] See Darelius v. Davis, 74 Minn. 345, 77 N.

W. 214.

Terms of court.

§ 16. In this state terms of court have no such importance as
at common law. A jury trial can only take place at a general or spe-
cial term, but all other judicial business may be transacted at any
time. The court is always open for the transaction of all business
except the trial of issues of facts and such issues may be tried by
the court at any time with consent of all the parties. Orders may
be made at any time and judgments entered. Jury trials begun in
term may be concluded after the term. The term, in our practice, is
simply a convenience for the massing of business and does not go
to the authority of the court to act, except, possibly, in jury trials.

See §§ 17, 18, 1230, 1358, 1396.

Jurisdiotion of court out of term—statutes.

§ 17. “In addition to the general terms, the district court is al-
ways open for the transaction of all business; for the entry of judg-
ments, of decrees, of orders of course, and all such other orders as
have been granted by the court or judges, and for the hearing and
determination of all matters brought before the court or judge, ex-
cept the trial of issues of fact.”* * * * “When any matter is

—_——



§ 18 DISTRICT COURT

heard by the court or judge the decision may be made out of term
and such decision may be an order, or a direction that an order or
judgment or decree be entered, and upon filing in the office of the
clerk in the county where the action or proceeding is pending, the
decision in writing, signed by the judge, an order or judgment
or decree, as the case may require, if any, shall be entered by such
clerk in conformity with such decision.” 2 * * * “The judges of
the several district courts of this state may, with consent of parties,
try issues of law and fact in vacation, and decide such issues either
in or out of term; and thereupon judgment may be rendered, with
the same effect as upon issues tried and determined in term time.” ®

#* % ‘“WWhenever the trial of any civil action or proceeding, or
of any indictment, which has been commenced at any term of the
district court, is not concluded at the expiration of said term, the
trial may nevertheless be proceeded with and concluded, and all pro-
ceedings may be had in said case in the same manner and with like
effect as if the same had been concluded at the term at which the
same was begun.” ¢

1G. S. 1894 § 5388. 1 1d.

¥ G. S. 1894 § 5390. *G. S. 1894 § 53809.

§ 18. These statutes are a radical departure from common law
procedure. At common law the jurisdiction of the court in vacation
was extremely limited. A]l causes came on to be disposed of at
some term, and all judgments were entered as of the term at which
the cause was heard and the court was supposed to retain control
over causes during the entire term at which they came on to be
heard, and not to have finally disposed of them until the term closed.
In our practice the term has comparatively little significance. The
summons is not made returnable at any term; the cause need not be
brought on for trial at a term unless there is an issue of fact to be
tried, and not even then if the adverse party will consent to a trial by
the court out of term; and the judgment is not entered as of any
term.? All matters except the trial of issues of fact may be brought
on before the court at chambers at any tiine, either in or out of term,
and without the consent of the adverse party.? Usually in the larger
districts, such matters are noticed for a special term fixed by the
court for that purpose. If it is desired to bring them on at an un-
usual time or place it is necessary to arrange with the judge in ad-
vance.®! The court has jurisdiction to hear and determine such mat-
ters at any time and in any place within the district and, probably, at
any place within the state.* Issues of fact cannot be tried out of term
unless both parties and the court consent.®

1 Grant v. Schmidt, 22 Minn. 1.

3 Rollins v. Nolting, 53 Minn. 232, 54 N. W. 1118 (appeal from a
justice of the peace on questions of law alone); Fallgatter v.
Lammers, 71 Minn. 238, 73 N. W. 860; Johnson v. Velve,
(Minn.) go N. W, 126.

* See §§ 2062, 2063. ¢Id. $ See statute supra.



DISTRICT COURT § 19

Jurisdiction of the court at chambers.

§ 19. The court at chambers has jurisdiction to hear and determine
all matters except issues of fact.! In our practice, contrary to com-
mon law, the “court™ as well as the “judge” may sit at chambers.?
Lixcepting trials by consent in vacation, the court is “at chambers”
when it exercises its judicial powers not at a regular session. “At
chambers” may be in the court-room, or in the private office of the
;judge, or on a train, or at a hotel—anywhere in the district,* and prob-
ably, anywhere in the state.* The mere fact that the court exercises
judicial [unctions at its chambers does not make the business “cham-
ber business.” The jurisdiction of the “court” at chambers is greater
than that of the judge at chambers. The distinction, however, is
not of much practical importance in this state.®

! Rollins v. Nolting, 53 Minn. 232, 54 N. W. 1118; Fallgatter v.

Lammers, 71 Minn. 238, 73 N. W. 860; Hoskins v. Baxter, 64
Minn. 226, 66 N. W. 969.

* Id. )

3 Hoskins v. Baxter, 64 Minn. 226, 66 N. W. g69; In re Neagle,
39 Fed. 855; Id. 135 U. S. 1; Von Schmidt v. Widber, g9 Cal.
5I3.

¢ See § 1. * See § 2086.

Adjourned sessions—adjourned terms—special terms—statutes.

§ 20. “The judge of any district court may adjourn the same from
time to time during any term thereof, hold adjourned terms of said
court at any time he may deem proper, or appoint special terms in
any county of his district, for the trial of civil and criminal cases and
issues of law, giving twenty days’ previous notice thereof, by adver-
tisement, published four successive weeks in a newspaper printed in the
said county, if there is one, if not, in a paper published at the capital,
and also by posting a notice thercof on the door of the place for
holding the court, in the county in which said term is to be held ; and
may direct grand and petit jurors to be drawn and summoned for
any adjourned or special term, in the manner prescribed by law.
Special terms may also be appointed by said judge for the hearing
of issues of law, applications, motions, and all matters except the
trial of issues of fact, by causing an order appointing said term to
be made on the court journal of the county, and a copy thereof to
be posted in the office of the clerk of the county for three successive
weeks prior to the time of holding the same.”! * * * “The
judges of the several district courts may, by order, appoint such spe-
cial terms in the counties of their respective districts as may be
deemed necessary or convenient and at such terms all business here-
inbefore mentioned [all judicial business except the trial of issues of
fact] may be transacted.” ?

1G. S. 1894 § 4850. See G. S. 1894 § 4942 and Laws 1897 ch. 361.

2G. S. 1894 § 53%8.

§ 21. The district court has authority, under this section, to dis-
charge the grand jury impaneled at a regular general term of the
district court, adjourn the term to a future day, and order a new

—9—



§ 22 DISTRICT COURT

venire of grand jurors to be summoned for such adjourned term.
Such new venire may be drawn from the regular jury list selected by
the county commissioners and certified and filed with the clerk of the
court.! The judge or judges of the district court have no authority
under our statutes to provide by a standing order for the holding,
year after year, of regular terms of court for the trial of issues of fact.
Their authority is limited to the appointment of special terms for that
purpose 2 and for the hearing and determination of all matters except
issues of fact.> Undoubtedly the court may, with consent of all the
parties, try issues of fact at a special term appointed “for the hearing
of issues of law, applications, motions, and all matters except the
trial of issues of fact” as questions relating to “terms” do not, in this
state, go to the jurisdiction of the court over the subject matter. The
court can try an issue of fact at any time, if all the parties consent.

! State v. Peterson, 61 Minn. 73, 63 N. W. 171.

2 Flanagan v. Borg, 64 Minn. 394, 67 N. W. 216.

3 Hoffman v. Parsons, 27 Minn. 236, 6 N. W. 797; N. W. Fuel

Co. v. Kofod, 74 Minn. 448, 77 N. W. 200.

Temporary place of holding court—statute.

§ 22. “Whenever the court-house or place of holding court in
any county is destroyed, unsafe, unfit or inconvenient for the hold-
ing of any court, or if no court-house is provided, the judge of the
district may appoint some convenient building, in the vicinity of the
place where the court is required to be held, as a temporary place
for the holding thercof.”

G- S. 1804 § 4851]

Special venires.

§ 23. ‘“Whenever, at any term of any district court, there is a
deficiency of jurors, the court may order a special venire to issue to
the sheriff of the county, commanding him to summon, from the
county at large, a number therein named of competent persons, to
serve as jurors for the term, or for any specified number of days.
If, at any term of such court, there is an entire absence of jurors of
the regular panel, whether from an omission to draw, or to summon
such jurors, or because of a challenge to the panel, or from any other
cause, the court may in like manner order a special venire to issue
to the sheriff of the county, commanding him to summon, from the
county at large, a number therein named of competent persons, to
scrve as jurors during the term.”

[G. S. 1894 § 4852]

§ 24. Under this section jurors are not “drawn’” but simply “sum-
moned,” that is selected by the sheriff from the county at large.! The
venire does not state the names of the jurors to be summoned but
lcaves the selection to the sheriff.? In making the selcction it is
improper for the sheriff to inquire as to the opinions of the jurors
in regard to the case and to make the selection with reference there-
to.> The dcficiency may be duc to any cause, as, for example, sick-
ness, death, or challenges to the panel or to individual jurors.* A

- 10 —



DISTRICT COURT §2

special venire may be ordered when the whole of the original panel
has been discharged;® when a challenge to the original panel has
been sustained * or when a portion of the original jurors do not ap-
pear.” The court may summon a grand as well as a petit jury by
special venire.* The grounds of challenge to the panel of a special
venire are the same as to the original panel.® A second special
venire may be issued upon the exhaustion of the first,° or talesmen
may be summoned.*?

1 State v. Peterson, 61 Minn. 73, 63 N. W. 171.

2 State v. Stokely, 16 Minn. 282 Gil. 249.

2 State v. McCartey, 17 Minn. 76 Gil. 54.

¢ State v. Froiseth, 16 Minn. 313 Gil. 277.

3 Steele v. Maloney, 1 Minn. 347 Gil. 257; State v. McCartey, 17

Minn. 76 Gil. 54.
¢ Dayton v. Warren, 10 Minn. 233 Gil. 185; State v. Grimes, 50
Minn. 123, 52 N. W. 275; State v. Gut, 13 Minn. 341 Gil. 315.

7 State v. Brown, 12 Minn. 538 Gil. 448.

8 State v. Grimes, 50 Minn. 123, 52 N. W. 275.

¢ State v. Gut, 13 Minn. 341 Gil. 315.

10 State v. Stokely, 16 Minn. 282 Gil. 249.

11 State v. Brown, 12 Minn. 538 Gil. 448.

Judges may fix time for convening petit jury—statute.

§ 25. “The judge or judges of any judicial district may, by order
filed with the clerk of the court of the county where a term of court
is to be held, at least fifteen days before the sitting of such court,
direct that the petit jurors for such or any subsequent term be sum-
nioned for any day of the term fixed by such order other than the
day now fixed by law, and the venire issued by the clerk for sum-
moning such jurors shall be made returnable on the day so fixed by
such order. Such order may be at any time modified or vacated by
the court by an order in like manner made and filed with the clerk
at any time before the issuing of such venire.”

[Laws 1901 ch. 80]

Sunday—courts how far open on—statute.

§ 26. “No one of the courts of this state shall be open for any
purpose on Sunday, other than to receive a verdict, or discharge a
jury; but this section shall not in any wise prevent the judges of any
of said courts exercising jurisdiction in any case where it is necessary
for the preservation of the peace, the sanctity of the day, or for ar-
resting and committing an offender.”

[G.S.1804 § 4841] See §§ 837, 921.

May pass title to land—statute.

§ 27. “The district court has power to pass the title to real estate
by a judgment without any other act to be done on the part of the
defendant, when such appears to be the proper mode to carry its
judgments into effect; and such judgment, being recorded in the reg-
istry of deeds of the county where such real estate is situated, shall,

—11 -



§ 28 DISTRICT COURT

while in force, be as effectual to transfer the same as the deed of the
defendant.”
[G. S. 1894 § 5864] See St. Paul etc. Ry. Co. v. Brown, 24 Minn.
517, 575; Gowen v. Conlow, 51 Minn. 213, 53 N. W. 365; Cor-
son v. Shoemaker, 55 Minn. 386, 934, 57 N. W. 134.

Jurisdiction of special proceedings.

§ 28. DBy statute the district court is invested with jurisdiction to
issue writs of mandamus,® quo warranto,? injunction,® ne exeat,*
habeas corpus,® certiorari,® and prohibition.” It has jurisdiction of
proceedings against steamboats and vessels on waters wholly within
the state; ® to change the names of persous;® to commit children to
orphan asylums;'° to authorize the adoption of children;??* to com-
mit infants to reform schools.??

! See Dunnell, Minn. PL §§ 1562-1593.

? See Dunnell, Minn. PL. §§ 1701-1710; State v. Moriarty, 82 Minn.

68, 84 N. W. 495; State v. School District, 85 Minn. 230, 83
N. W. 751.

3 See Dunnell, Minn. Pl §§ 1398-1456. ¢ See § 5.

® See Dunnell, Minn. Pl §§ 1384-1397.

¢ See § 1980. " See § 2013.

®G. S. 1894 §§ 6085-6107; Laing v. St. Forest Queen, 69 Minn.

537, 72 N. W, 809 (maritime lien); Stapp v. St. Clyde, 43 Minn.
193, 45 N. W. 430; Id. 44 Minn. 510, 47 N. W. 160 (maritime
lien); Griswold v. St. Otter, 12 Minn. 465 Gil. 364 (action on
contract of affreightment on navigable waters of U. S. cannot
be brought in state court); St. Reveille v. Landreth, 2 Minn.
178 Gil. 146 (action will not lie against vessel for breach of con-
tract out of state); Irvine v. St. Hamburg, 3 Minn. 192 Gil. 124
(action will lie against a vessel, where the cause of action arose
wholly within the state, or upon a contract made within and
broken without the state, or upon one made without and to be
performed within the state; but not where the cause of action
arose wholly without the state); Reynolds v. St. Favorite, 10
Minn. 242 Gil. 190 (action under statute a common law remedy
—assignee of claim may sue); Boutiller v. St. Milwaukee, 8
Minn. g7 Gil. 72 (action against vessel for causing death); The
Menominie, 36 Fed. 197 (how far jurisdiction of federal courts
exclusive); The J. E. Rumbell, 148 U. S. 1; Workman v. New
York City, 179 U. S. 552 (how far state law followed in federal

courts).
*G. S. 1894 § 8ozs. 10 G. S. 1894 § 8or13.
11G. S. 184 § 8017. 12 G. S. § 3525.

Miscellaneous powers.

§ 29. The district court has power, by statute, to summon special
venires; ! to fix time for convening petit jury;? to transfer title to
land;? to appoint attorney to assist county attorney;* to remove
notaries public; ® to appoint counsel to represent county;® to vacate
streets in villages; 7 to vacate plats; ® to alter or vacate cemeteries ; ®
to enforce obedience to subpcena issued by railroad and warehouse
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DISTRICT COURT § 30

commission; !® to order moneys paid into court to be deposited in
bank; ! to control officers of corporations; 2 to prevent usurpation
of corporate powers;® to abate nuisances;!* to enforce orders of
state board of health;!% to act as trustee of cemetery association
funds.®
' See § 23. 2 See § 25. ® See § 27.
¢G. S. 1894 § 813; State v. Borgstrom, 69 Minn. 508, 72 N. W.
799, 975; State v. Rue, 72 Minn. 296, 75 N. W. 235.
* G. S. 1894 § 2277. ¢ G. S. 1894 § 811. 7G. S. 1894 § 1356.
8 G. S. 1894 § 2315. ? G. S. 1894 § 3135. 10 G. S. 1894 § 391.
11 G. S. 1894 § 856. 12 G. S. 1894 § 5805. 18 G. S. 1894 § 5803.
11 See § 4. 18 G. S. 1894 § 1496. 16 G, S. 1894 §§ 3128, 3115.

APPEALS FROM JUSTICE TO DISTRICT COURT

I CIVIL ACTIONS

In what cases allowed—statute.

§ 30. “Any person aggrieved by any judgment rendered by any
justice, when the judgment exceeds fifteen dollars, or, in an action
of replevin, when the value of the property as sworn to in the affi-
davit exceeds fifteen dollars, or when the amount claimed in the
complaint exceeds thirty dollars, may appeal by himself or agent, to
the district court of the county where the same was rendered; but
this does not apply to an action of forcible entry and detainer: pro-
vided, that an appeal upon questions of iaw, as herein provided, may
be taken in any action without reference to the amount in contro-
versy, or the amount of the judgment.”

[G. S. 1894 § 5007]

§ 31. A defendant may appeal to the district court on questions
of fact or of law and fact, where the amount claimed in the com-
plaint exceeds thirty dollars although the recovery against him is less
than fifteen dollars.! The right of plaintiff to appeal is not affected
by the amount claimed in the answer for a counterclaim.? In de-
termining whether a judgment “exceeds fifteen dollars” the costs are
not to be considered.? Jurisdiction to entertain an appeal to review
questions of law cannot be given by consent of parties.* When a city
lies in two counties an appeal from the city justice may be taken to
the district court of either county.® An appeal lies from the judg-
ment of a justice of the peace in the city of St. Paul, in a civil action
against the city, to the municipal court of the city.®

1 Shunk v. Hellmiller, 11 Minn. 164 Gil. 104; Koetke v. Ringer,

46 Minn. 259, 48 N. W. 9g17.

2 Ross v. Evans, 30 Minn. 206, 14 N. W. 8g7.

? Dodd v. Cady, 1 Minn. 289 Gil. 223.

¢ Id.

¢ Minneapolis Threshing Machine Co. v. Voigt, 63 Minn. 145, 65

N. W. 261.
¢ Dickerman v. City of St. Paul, 72 Minn. 332, 75 N. W. 591.
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§ 32 DISTRICT COURT

Mode of taking an appeal—statute.

§ 32. “No appeal shall be allowed in any case unless the following
requisites are complied with within ten days after judgment ren-
dered, viz:

(1) An affidavit shall be filed with the justice before whom the
tause was tried, stating that the appeal is made in good faith, and
not for the purpose of delay.

(2) A bond shall be executed by the party appealing, his agent or
attorney, to the adverse party, in a sum sufficient to secure such judg-
ment and costs of appeal, with one or more sureties to be approved
by the justice, conditioned that the appellant shall prosecute his ap-
peal with effect, and abide the order of the court therein.

(3) The party appealing shall serve a notice upon the opposite
party, his agent or attorney who appeared for him on the trial, spec-
ifying the ground of the appeal, generally, as follows: That the
appeal is taken upon questions of law alone, or upon questions of
fact alone, or upon questions of both law and fact. Said notice shall
be served by delivering a copy thereof to the person upon whom
service is made, or by leaving a copy at the residence of such person;
and the original notice, with proof of service thereof, shall be filed .
with the justice who rendered the judgment appealed from, within
ten days after such service is made.

(4) The party appealing shall pay to the justice his fees for making
the return, if demanded by the justice.” * * * “Upon a compliance
with the ioregoing provisions, the justice shall allow the appeal, and
make an entry of such allowance in his docket; and all further pro-
ceedings on the judgment before the justice shall be suspended by the
allowance of the appeal.”

[G. S. 1894 §§ 5008, 5009]

Afiidavit.

§ 33. The affidavit is jurisdictional and unless it is included in
the return the district court is without jurisdiction.? If one was in
fact properly filed with the justice it may be carried to the district
court by a supplementary return.? It need not be made before the
justice who tried the case and it is not invalid because of a mistake in
the date of the judgment.®> It must appear on its face to have been
made before a proper officer; ¢ but if it appears on the face of the
affidavit that the person subscribing the jurat was a proper officer
to take the affidavit, it is sufficient, though the official designation be
not affixed to such subscription.® All appellants must join in the
affidavit.® An affidavit purporting to be made before a notary public
is a nullity without the notarial seal.” A defective affidavit cannot be
amended after the statutory time for appealing has expired.®

! McFarland v. Butler, 11 Minn. 72 Gil. 42; Knight v. Elliott, 22

Minn. 551; Stolt v. Chicago etc. Ry. Co. 49 Minn. 353, 51 N.’
W. 1103; Harm v. Davies, 79 Minn. 311, 82 N. W. 585.

2 McFarland v. Butler, 11 Minn. 72 Gil. 42.

$ Rahilly v. Lane, 15 Minn. 447 Gil. 360.

* Knight v. Elliott, 22 Minn. 551.
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s Bandy v. Chicago etc. Ry. Co. 33 Minn. 380, 23 N. W. 547.
¢ Harm v. Davies, 79 Minn. 311, 82 N. W. 58s.

? Grimes v. Fall, 81 Minn. 225, 83 N. W. 835.

¢ Id.

Bond.

§ 34- A bond is not jurisdictional in the same sense as the affi-
davit and notice. Delects in the bond may be cured in the district
court.

See G. S. 1894 § 5076; Laws 1897 ch. 46; Mills v. Wilson, 59 Minn.

107, 60 N. W. 1083; Eidam v. Johnson, 79 Minn. 249, 82 N. W.
578; Anderson v. County of Meeker, 46 Minn. 237, 48 N. W.
1022; Riley v. Mitchell, 38 Minn. 9, 35 N. W. 472.

Notice of appeal.
§ 35. It is a jurisdictional prerequnslte to the allowance of an ap-
peal that the original notice of appeal and proof of service thereof
be filed with the justice within the prescribed time and the return
must include these papers to give the district court jurisdiction.
If they were in fact properly filed but not included in the original
return they may be carried to the district court by a supplementary
return.? It seems that the filing of notice and proof cannot be
waived.®? A notice signed by a party’s attorney as such is good al-
though neither the party nor his attorney appeared in the justice
court.* The affidavit of service is to be liberally construed.® Proof
of service on the “wile” of a party without showing that it was at
his residence is insufficient.® A notice served on a county attorney
need not designate him as such.” The notice must be in writing and
properly signed.® Proof of service of a notice of appeal by the
admission of an agent who did not act or appear for the party on the
trial and whose authority is not shown is insufficient.® A notice
which wholly fails to show by what justice or in what county the
judgment was rendered is a nullity.?® A defective notice or proof of
service cannot be aided by extrinsic evidence or amended after the
statutory time has expired.!* An admission of service is a sufficient
proof of service.’? An error in the date of the judgment is imma-
terial.?®*  Proof of service on “Empey & Empey” is not proof of serv-
ice on E. E. Empey.!* A notice of appeal must state specifically the
grounds upon which the appeal is taken, whether “upon questions of
law alone, or upon questions of fact alone, or upon questions of both
law and fact.” Docket entries certified to the district court are not
conclusive as against jurisdictional facts contamed in the notice it-
self.'s
! Looney v. Drometer, 69 Minn. 505, 72 N. W. 797: Marsile v.
Milwaukee etc. Ry. Co. 23 Minn. 4; Larrabee v. Morrison, 15
Minn. 196 Gil. 151; Pettingill v. Donnelly, 27 Minn. 332, 7 N.
W. 360; Cremer v. Hartmann, 34 Minn. g7, 24 N. W. 341;
Stolt v. Chicago etc. Ry. Co. 49 Minn. 353, 51 N. W. 1103;
Smith v. Kistler, 84 Minn. 102, 86 N. W. 876.

* Looney v. Drometer, 69 Minn. 505, 72 N. W. 797; Rahilly v.
Lane, 15 Minn. 447 Gil. 360.
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§ 36 DISTRICT COURT

3 Larrabee v. Morrison, 15 Minn. 196 Gil. 151.

* Conrad v. Swanke, 80 Minn. 438, 83 N. W. 383.

¢ Toner v. Advance Thresher Co. 45 Minn. 293, 47 N. W. 810.

¢ Stolt v. Chicago etc. Ry. Co. 49 Minn. 353, 51 N. W. 1103.

7 State v. Jones, 55 Minn. 329, 56 N. W. 10068.

# Larrabee v. Morrison, 15 Minn. 196 Gil. 151.

® Cremer v. Hartmann, 34 Minn. g7, 24 N. W. 341.

10 Pettingill v. Donnelly, 27 Minn. 332, 7 N. W. 360.

111d.; Stolt v. Chicago etc. Ry. Co. 49 Minn. 353, 51 N. W. 1103;
Cremer v. Hartmann, 34 Minn. 97, 24 N. W. 341; Graham v.
Conrad, 66 Minn. 471, 69 N. W. 334; Grimes v. Fall, 81 Minn.
225, 83 N. W. 835.

12 Rahilly v. Lane, 15 Minn. 447 Gil. 360.

13 ]d.

14 Graham v. Conrad, 68 Minn. 471, 69 N. W. 334.

1% Smith v. Kistler, 84 Minn. 102, 86 N. W. 876.

Payment of fees and costs.

§ 36. Under an old statute, which has since been repealed, the
payment of costs was a condition precedent to the right of appeal.?
Under the existing law it is necessary for the appellant to pay the
justice his fees for making the return, if demanded. It is probably
not necessary that the return should- affirmatively show this payment,
unless it shows that the fees were demanded.? A party may appeal
without paying his own witnesses.?

! Trigg v. Larson, 10 Minn. 220 Gil. 175; Rabhilly v. Lane, 15 Minn.

447 Gil. 360.
* Sce § 32 (4)-
® Trigg v. Larson, 10 Minn. 220 Gil. 175.

The return—statutes.

§ 37. “Within twenty days after filing the notice of appeal, and
before the first day of the next term of the district court, the justice
shall file in the office of the clerk of the district court wherein he
resides, a transcript of all the entries made in his docket, together
with all the process and other papers relating to the action, and
filed with the justice; and upon the filing of his return, the district
court shall become possessed of the action, and shall proceed therein
in the same manner, as near as may be, as in actions originally com-
menced in that court, except as herein otherwise provided: pro-
vided, that upon an appeal upon questions of law alone, the justice
before whom the action is tried shall, upon the request of either
party to the suit, return to the district court a true transcript of all
the evidence given upon the trial, and the same shall be filed with
the clerk of the district court as a part of the return of said justice.” ?
* % * “Upon an appeal being made and allowed, the district court
may, by attachment, compel a return by a justice of the proceedings
in the action, and of the papers required of him to be returned.” 2
* * * ‘“Whenever the court is satisfied that the return of the justice
is essentially erroneous or defective, the court may, by attachment,
compel him to amend the same.” * * * * “\Whenever an appeal is

—16 —
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DISTRICT COURT § 38

taken after any justice has gone out of office, from a judgment ren-
dered by him while in office, such person shall make return to such
appeal, in like manner and with like effect as if such appeal had
been taken while he was in office.” ¢

1G. S. 1894 § 5070. *G. S. 1894 § 5073.
2 G. S. 1894 § 5075. ¢G. S. 1894 § 5081.

§ 38 In dismissing an appeal for want of a return the court can-
not enter a judgment of affirmance under Laws 1895 ch. 24.* The
return must show affirmatively compliance with every jurisdictional
prerequisite to an appeal; otherwise the district court will not ac-
quire jurisdiction and must either dismiss the appeal or compel a
return.? The return cannot be disputed or supplemented by affida-
vits.* Upon an appeal on questions of law the justice is not required
to return the evidence unless requested and unless it affirmatively
appears from the return that such a request was made or that all
the evidence is returned without request it will be presumed that
sufficient competent evidence was introduced under the issues to sup-
port the judgment.* If all the evidence is returned it will be con-
sidered by the district court although no request was made for its
return by the appellant.® The certificate of the justice that the
return contains all the evidence must be positive and certain.® A fur-
ther or supplementary return may be ordered.” A judgment will
not be reversed for any defect in the return, the party’s remedy
being a supplementary return.® The return must show jurisdiction
both of the person and the cause of action.® It need not show the
county of the court.’® Docket entries certified are not conclusive
as against jurisdictional facts contained in the notice itself. A
certificate that all papers have been returned, will be presumed to
refer to the only notice found in the files so returned, and, if its
identity is questioned, the burden is on the party who denies it to
secure an amended return, if necessary to determine the questlon 1

! Rowell v. Tier, 66 Minn. 432, 69 N. W. 222.

? McFarland v. Butler, 11 Minn. 72 Gil. 42; Looney v. Drometer,
69 Minn. 505, 72 N. W. 797; Knight v. Elliott, 22 Minn. 551;
Stolt v. Chicago etc. Ry. Co. 49 Minn. 353, 51 N. W. 1103;
Harm v. Davies, 79 Minn. 311, 82 N. W. 585; Grimes v. Fall,
81 Minn. 225, 83 N. W. 835; Smith v. Kistler, 84 Minn. 102,
86 N. V. 876.

8 Plymat v. Brush 46 Minn. 23, 48 N. W. 443.

¢ See § 44 (7).

% Smith v. Force, 31 Minn. 119, 16 N. W. 704.

¢ Payson v. Everett, 12 Minn. 216 Gil. 137; Smith v. Force, 31
Minn. 119, 16 N. W. 704; Dean v. St. Paul etc. Ry. Co. 53
Minn. 504, 55 N. W. 628; Continental Ins. Co. v. Richardson,
69 Minn. 433, 72 N. W. 458; Kloss v. Sanford, 77 Minn. 510,
80 N. W. 628; Plymat v. Brush, 46 Minn. 23, 48 N. W. 443.

T Plymat v. Brush, 46 Minn. 23, 48 N. W. 443; Cour v. Cowdery,
53 Minn. 51, 54 N. W. 935; Smith v. Victorin, 54 Minn. 338,
56 N. W. 47; McFarland v. Butler, 11 Minn. 72 Gil. 42;
Rahilly v. Lane, 15 Minn. 447 Gil. 360; Looney v. Drometer,
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§ 39 DISTRICT COURT

69 Minn. 505, 72 N. W. 797; Craighead v. Martin, 25 Minn.
41; State v. Christensen, 21 Minn. 500; Smith v. Kistler, 84
Minn. 102, 86 N. W. 876.

$ Cour v. Cowdery, 53 Minn. 51, 54 N. W. 935; Rahilly v. Lane,
15 Minn. 447 Gil. 360.

® Barnes v. Holton, 14 Minn. 357 Gil. 275; Larrabee v. Morrison,
15 Minn. 196 Gil. 151.

1 Barber v. Kennedy, 18 Minn. 216 Gil. 196.

11 Smith v. Kistler, 84 Minn. 102, 86 N. W. 876.

Entering appeal for trial.

§ 39- “The appellant shall cause an entry of the appeal to be made
by the clerk of the district court, upon the calendar of actions for
trial, on or before the second day of the term, unless otherwise
ordered by said court; and the plaintiff in the court below shall be
plaintiff in said district court. And if the appellant fails or neglects
to enter the appeal as aforesaid, the appellee may have the same
entered at any time during that or some succeeding term, and the
judgment of the court below shall be entered against the appellant
for the same, with interest and the costs of both courts: provided,
that it shall not be necessary for either party to notice the appeal
for trial, nor file a note of issue with the clerk.”

[G. S. 1894 § 5072] Cited, Minnesota Valley Ry. Co. v. Doran,

17 Minn. 191 Gil. 165; Gulickson v. Bodkin, 78 Minn. 33, 80 N.
W. 783.
§ 40. The absolute right of an appellant to enter his appeal for
trial on the district court calendar terminates with the second day
of the term and does not continue until the respondent has exercised
his right, under the last clause of the section, to have the judgment
of the justice affirmed and entered against the appellant.! The omis-
sion of the appellant to cause the entry does not affect the jurisdic-
tion of the district court over the action. The court may relieve
the appellant from the consequences of his omission and try the
cause on its merits.? Where such relief has been improvidently
granted the court may subsequently vacate its order and restore the
respondent to the right to enter the judgment of the justice against
the appellant.®? The setting aside of a judgment entered upon mo-
tion of appellee, for failure to place the appeal on the calendar, is
discretionary with the district court and its action will not be re-
viewed on appeal except for a clear abuse of discretion.* An ap-
peal on questions of law alone may be brought on for hearing at
any time ® and at any place in the district.®* An appeal may be placed
on the calendar although thirty days have not elapsed since its al-
lowance.”
! Sundet v. Steenerson, 69 Minn. 351, 72 N. W. 569.
* Christian v. Dorsey, 69 Minn. 346, 72 N. W. 568; Sundet v.
Steenerson, 69 Minn. 351, 72 N. W. 569.

® Sundet v. Steenerson, 69 Minn. 351, 72 N. W. 569.

¢ Locke v. Osborne-McMillan Elevator Co. 8o Minn. 22, 82 N. W,
1084.
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3 Rollins v. Nolting, 53 Minn. 232, 54 N. W. 1118,
¢ Chesterson v. Munson, 27 Minn. 498, 8 N. W. 593.
71d.

When appeal to be tried—statute.

§ 41. “All appeals allowed thirty days before the first day of the
term of the district court next after the appeal allowed, shall be
determined at such term, unless continued for cause.”

[G. S. 1804 § 5077] See Chesterson v. Munson, 27 Minn. 498,

8 N. W. 593; Rollins v. Nolting, 53 Minn. 232, 54 N. W.
1118,

The action in the distriot court—statute.

§ 42. “Upon an appeal upon questions of law alone, the action
shall be tried in the district court upon the return of the justice;®
upon an appeal upon questions of fact alone, or upon questions of
law and fact, the action shall be tried in the district court in the same
manner as actions originally commenced in said court.? And in all
cases where an appeal has heen allowed by a justice of the peace in
any case, and return thereof made to the district court, and said ap-
peal shall be for any cause dismissed, the said district court shall nev-
ertheless enter its judgment in said action affirming the judgment of
the court below, and the costs of both courts may be taxed before the
clerk of said district court and entered in said judgment, and the re-
spondent have execution therefor against the appellant and his
sureties upon the appeal bond, as in other cases.” ®

[Laws 1895 ch. 24]

! See § 44. * See § 43.

® Rowell v. Tier, 66 Minn. 432, 69 N. W. 222; Graham v. Conrad,

66 Minn. 470, 69 N. W. 215.

Practice on appeal on gquestions of faet.

§ 43. An appeal on questions of law and fact or of fact alone
carries the case to the district court for a trial de novo upon the merits
irrespective of errors or irregularities occurring in the course of
the trial in the justice court or in the judgment rendered therein.!
By taking such an appeal a party waives all objection to the juris-
diction of the court over his person.? The district court may allow
an amendment of the complaint increasing the amount of plaintiff’s
claim beyond that to which the jurisdiction of the justice is limited.?
or an amendment of the answer setting up a new defence.* If
the plaintiff amends his complaint in the district court the defendant
has a strict right to answer it.® Where a defendant who defaults
in the justice court appeals to the district court he is not entitled to
answer in the latter court as a matter of course. He must show
facts tending to excuse his default. If any fair excuse is offered
the discretion of the court is to be liberally exercised in allowing such
an application.* By appealing on questions of law and fact the ap-
pellant waives the objection that the justice was without jurisdiction
because of the amount in controversy.” Where, before the justice,
judgment was for one defendant, and against the other, and the lat-
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§ 44 DISTRICT COURT

ter appeals, the trial in the district court proceeds against both de-
fendants and judgment may be rendered against both.* The trial
in the district court is of the issues made by the pleadings in the
ustice court unless other pleadings are ordered or allowed.’

! Hooper v. Farwell, 3 Minn. 106 Gil. 58; Bingham v. Stewart, 14
Minn. 214 Gil. 153; Barber v. Kennedy, 18 Minn. 216 Gil. 196;
Craighead v. Martin, 25 Minn. 41; Seurer v. Horst, 31 Minn.
479, 18 N. W. 283; Webb v. Paxton, 36 Minn. 532, 32 N. W.
749; Welter v. Nokken, 38 Minn. 376, 37 N. W. 947; McOmber
v. Balow, 40 Minn. 388, 42 N. W. 83; Finke v. Lukensmeyer,
51 Minn. 252, 53 N. W. 546; McCubrey v. Lankis, 74 Minn.
302, 77 N. W. 144.

* Seurer v. Horst, 31 Minn. 479, 18- N. W. 283; McCubrey v.

. Lankis, 74 Minn. 302, 77 N. W. 144. See Lee v. Parrett, 25
Minn. 128.

$ McOmber v. Balow, 40 Minn. 388, 42 N. W. 83.

A Bingham v. Stewart, 14 Minn. 214 Gil. 153.

8 Conrad v. Swanke, 80 Minn. 438, 83 N. W. 383.

¢Id.; Libby v. Mikelborg, 28 Minn. 38, 3 N. W. 9o3; Webb
v. Paxton, 36 Minn. 532, 32 N. W. 749.

7 Lee v. Parrett, 25 Minn. 128.

® Hooper v. Farwell 3 Minn. 106 Gil. 58.

% Desnoyer v. L’Hereux, 1 Minn. 17 Gil. 1; Barth v. Horejs, 45
Minn. 184, 47 N. W. 717.

Practice on appeal upon questions of law alome.

§ 44. Upon an appeal upon questions of law alone the district
court does not act strictly as an appellate court to “review” the
determination of the justice court; it tries the issues presented by
the record and renders the proper judgment. The statute does not
say that the judgment appealed from shall be reversed, affirmed or
modified, but that the appeal shall be tried. The appeal is to be
heard and examined solely upon the return of the justice and is to
be determined so as to administer complete justice so far as the
return will permit.! The court may affirm, or reverse, or modify
the judgment of the justice, and in case of a reversal it may, in a
proper case, determine the merits, and render judgment thereon
for the appellant.? ' The statute makes no provision for remanding a
cause to the justice and ordering a retrial, in case of reversal. A
simple reversal, not determining the merits, has the same effect as
a judgment of dismissal. It annuls all the proceedings before the
justice, and leaves the parties to proceed de novo, as though no action
had been commenced; and in rendering such a judgment the court
may and ought to restore the parties to the situation they were in
before the action was commenced.* 1n all cases there is no remand-
ing to the justice court; the judgment entered on the appeal is
the judgment of the district court and execution issues out of the
district court rather than the justice court, even in case of a simple
affirmance. An appeal properly perfected operates to supersede the
judgment of the justice whether it is upon questions of law alone



DISTRICT COURT § 44

or upon questions of law and fact or fact alone.* When all the evi-
dence is returned the appellant may raise, as a question of law, the
point that there is no evidence to justify the judgment; but in such
a case the court can go no further than to determine whether there
is any evidence reasonably tending to support the judgment and
cannot consider the question of the preponderance of the evidence.®
The district court will consider the sufficiency of the evidence if all
the evidence is included in the return although it was included with-
out request.®* If the return does not contain all the evidence or any
request for its return the sufficiency of the evidence will not be
considered but it will be presumed that sufficient competent evidence
was introduced under the issues to support the judgment.” A judg-
ment cannot be reversed merely because the justice, having been
requested to do so, has not returned all the evidence. The party’s
remedy in such a case is by proceedings to compel a full return.® By
appealing on questions of law alone a party does not waive objection
to the jurisdiction of the court over his person.® After the district
court has rendered its decision it may reconsider and modify it.2°
Where the return fails to specify the items of the costs taxed the
judgment will not be reversed or modified on that account, unless
it appears that items not taxable have been erroneously included.
The remedy is an amended return.!* The pleadings will be construed
with great liberality when objection is made to them for the first
time on appeal.!? A judgment will not be reversed for any mere
defect in the return.!®* Dismissing an appeal instead of affirming
the judgment where the respondent is entitled to an affirmance is
immaterial error.!* Failure to file a note sued on is not a ground
for reversal.!®> Objection to the jurisdiction of the justice over
the subject matter may be taken in the district court.'® Admissions
to an unauthorized reply in the justice court may be treated in the
district court as formal admissions on the trial.” Under existing
statutes the scope of the review.in the district court is not limited
to objections raised and passed upon in the justice court.!® For-
merly the rule was otherwise.!® But it is still necessary to except
to rulings of a justice as to the admission of evidence, the compe-
tency of witnesses, and to all other rulings made during the course
of the trial, in order to review them on an appeal on questions of
law alone.?® .

! Kates v. Thomas, 14 Minn. 460 Gil. 343; Craighead v. Martin,
25 Minn. 41.

*1d.; Thorson v. Sauby, 68 Minn. 166, 70 N. W. 1083; Terryll
v. Bailey, 27 Minn. 304, 7 N. W. 261; Watson v. Ward, 27
Minn. 26, 6 N. W. 407; Meister v. Russell, 53 Minn. 54, 54
N. W. 935; Johnston Harvester Co. v. Clark, 30 Minn. 308,
15 N. W. 252; State v. Bliss, 21 Minn. 458; Larson v. John-
son, 83 Minn. 351, 86 N. W. 350; Hardenburg v. Roesner,
83 Minn. 7, 85 N. W. 719; Neuhauser v. Banish, 84 Minn. 286,
87 N. W. 774; Merriman v. Anselment, (Minn.) 89 N. W. 1125.

® Terryll v. Bailey, 27 Minn. 304, 7 N. W. 261; Daley v. Mead, 40
Minn. 382, 42 N.  W. 8s.
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§ 46 DISTRICT COURT

4 State v. Bliss, 21 Minn. 458—a criminal case, but the civil prac-
tice is the same.

8 Palmer v. St. Paul etc. Ry. Co. 38 Minn. 415, 38 N. W. 100;
Croonquist v. Flatner, 41 Minn. 291, 43 N. W. 9; Larson v.
Johnson, 83 Minn. 351, 86 N. W. 350; Neuhauser v. Banish,
84 Minn. 286, 87 N. W. 774.

¢ Smith v. Force, 31 Minn. 119, 16 N. W. 704; Dean v. St. Paul,
53 Minn. 504, 55 N. W. 628.

? Hinds v. Am. Express Co. 24 Minn. 95; Warner v. Fischbach, 29
Minn. 262, 13 N. W. 47; Continental Ins. Co. v. Richardson,
69 Minn. 433, 72 N. W. 458; Tune v. Sweeney, 34 Minn. 295,
25 N. W. 628.

8 Cour v. Cowdery, 53 Minn. 51, 54 N. W. 935.

® Craighead v. Martin, 25 Minn. 41; McCubrey v. Lankis, 74
Minn. 302, 77 N. W. 144.

10 Meister v. Russell, 53 Minn. 54, 54 N. W. 935.

11 Smith v. Victorin, 54 Minn. 338, 56 N. W. 47.

12 Thompson v. Killian, 25 Minn. 111; Polk v. Amer. etc. Loan
Co. 68 Minn. 169, 70 N. W. 1078.

18 Rahilly v. Lane, 15 Minn. 447 Gil. 360.

1¢ Schroeder v. Harris, 43 Minn. 160, 45 N. W. 4.

18 Tune v. Sweeney, 34 Minn. 295, 25 N. W. 628.

16 Mattice v. Litcherding, 14 Minn. 142 Gil. 110. See Barber v.
Kennedy, 18 Minn. 216 Gil. 196; Franek v. Vaughan, 81 Minn.
236, 83 N. W. ¢82.

37 Warder etc. Co. v. Willyard, 46 Minn. 531, 49 N. W. 300.

18 Franek v. Vaughan, 81 Minn. 236, 83 N. W. 982; Neuhauser v.
Banish, 8 Minn. 286, 87 N. W. 774.

1% See Bennett v. Phelps, 12 Minn. 326 Gil. 216; Barber v. Ken-
nedy, 18 Minn. 216 Gil. 196.

20 Franek v. Vaughan, 81 Minn. 236, 83 N. W, ¢82.

Presumptions on appeal.

§ 45. If the return shows no request to the justice to return the
evidence and his certificate does not show that he has returned it
the presumption is that sufficient competent evidence was introduced
to sustain the judgment.! There is no presumption that the appel-
lant complied with the prerequisites of an appeal.? The presumption
is that the justice did his duty and taxed only such costs as were
legally taxable.? Where a justice has jurisdiction the same presump-
tion as to regularity is indulged in favor of his proceedings as of
those of a court of record.* After judgment every reasonable in-
tendment is to be indulged in favor of the validity and regularity of
justice court proceedings.® A certificate attached to a return is
presumed to refer to the papers returned.®

! See § 44 (7)- * See §§ 33, 35-

8 Smith v. Victorin, 54 Minn. 338, 56 N. W. 47.

4 Clague v. Hodgson, 16 Minn. 329 Gil. 291; Payson v. Everett,

12 Minn. 216 Gil. 137; Burt v. Bailey, 21 Minn. 403; Vaule
v. Miller, 64 Minn. 485, 67 N. W. 540; Ellegard v. Haukaas,

—0—
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72 Minn. 246, 75 N. W. 128; Hecklin v. Ess, 16 Minn. 51 Gil.
8

38.
® Polk v. Amer. etc. Loan Co. 68 Minn. 169, 70 N. W. 1078;
State v. Christensen, 21 Minn. 500; Smith v. Kistler, 84 Minn.
102, 86 N. W. 876.
" ¢ Smith v. Kistler, 84 Minn. 102, 86 N. W. 876.

Status of case after appeal.

§ 46. When an appeal from the judgment of a justice of the
peace is properly taken, and a return thereto is made, the whole
proceedings before the justice become mere lis pendens in the district
court.! The district court “becomes possessed of” the action and
subsequent proceedings are not jurisdictional.?

! Fallman v. Gilman, 1 Minn. 179 Gil. 153; Bryan v. Farnsworth, 19

Minn. 239 Gil. 108.
3 Christian v. Dorsey, 69 Minn. 346, 72 N. W. 568.

Dismissal of aotion.

§ 47. On an appeal from a justice to the district court the plaintiff
may dismiss his action under the same circumstances and upon the
same conditions as if the action had originated in the district court.

Fallman v. Gilman, 1 Minn. 179 Gil. 153.

Afirmance for failure to proseoute—judgment against sureties.

§ 48. Provision is made by statute for rendering judgment against
the appellant upon his default and for judgment against the appellant
and his sureties in all cases where the respondent is entitled to
judgment.

See G. S. 1804 §§ 5078-5080; Laws 1895 ch. 24; Davidson v. Far-

rell, 8 Minn. 258 Gil. 225; Libby v. Mikelborg, 28 Minn. 38,
8 N. W. go3; Libby v. Husby, 28 Minn. 40, 8 N. W. go3;
Stapp v. The Clyde, 44 Minn. 510, 47 N. W. 160.

II CRIMINAL ACTIONS

When allowed—mede—statute.

§ 49. ‘““The person charged with and convicted by any such jus-
tice of any such offence may appeal from the judgment of such jus-
tice to the district: provided, that no appeal shall be allowed in
any case, unless the following requisites are complied with within ten
days after such conviction, viz:

(1) The person so appealing shall enter into a recognizance, with
one or more sufficient sureties, to be approved by such justice, con-
ditioned to appear before the district court on the first day of the
general term thereof, next to be holden in and for the same county,
and abide the judgment of said court therein, and in the meantime
to keep the peace and be of good behavior.

(2) The party appealing shall serve a notice upon the county at-
torney of the county, or in case of his absence from the county,
or in case there is no county attorney, on the clerk of the district
court of said county, specifying generally the grounds of his appeal,
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as follows, to wit: that the appeal is taken upon questions of law
alone, or upon questions of fact alone, or upon questions of law and
fact.”

[G. S. 1894 § 5112]

§ 50. Where, on appeal, it appears from the docket entry that
the proper recognizance has been given, notice of appeal served,
proof thereof made and the appeal allowed, the presumption in favor
of the verity of the docket entry, as well as of the performance of
duty by the justice, throws upon the party seeking to contradict such
entry the burden of affirmatively showing its falsity.? An affidavit
of service of notice of appeal on the county attorney need not desig-
nate him as such.? Certiorari will not lie after the time for appealing
has expired.® The right of appeal is statutory and may be taken
away if a remedy by certiorari remains.*

1 State v. Christensen, 21 Minn. 500. See Smith v. Kistler, 84

Minn. 102, 86 N. W. 876.

1 State v. Jones, 55 Minn. 329, 56 N. W. 1068.

* State v. Milner, 16 Minn. 55 Gil. 43.

¢ Tierney v. Dodge, 9 Minn. 166 Gil. 153.

Practice in the district court—statute.

§ 51. “Upon a compliance with the foregoing provisions the jus-
tice shall allow the appeal, and make such entry of his allowance in
his docket; and all further proceedings on the judgment before the
justice shall be suspended by the allowance of the appeal. And if
the defendant has been committed to jail, the justice shall make a
certificate setting forth that the defendant has perfected an appeal
from said judgment, and cause the same to be served upon the
sheriff of the county, or kecper of the common jail, who shall there-
upon immediately release the defendant from custody. The jus-
tice shall thereupon make a return of all the proceedings had before
him, and cause the complaint, warrant, recognizance, original notice
of appeal, with proof of service thereof, and return, and all other
papers relating to said cause, and filed with him, to be filed in the
district court of the same county, on or before the first day of the
general term thereof next to be holden in and for said county. And
the complainant and witnesses may also be required to enter into
recognizance, with or without sureties, in the discretion of the jus-
tice, to appear at said district court at the time last aforesaid, and
abide the order of the court therein. Upon an appeal on questions
of law alone the cause shall be tried in the district court upon the
return of the justicee. On an appeal taken upon questions of fact
alone, or upon questions of both law and fact, the cause shall be
tried in the same manner as if commenced in the district court:
Provided, that upon an appeal upon questions of law alone, the jus-
tice before whom the action is tried shall, upon the request of either
party to the suit, return to the district court a true and certified tran-
script of all the evidence offered or received upon the trial, and the
same shall be filed with the clerk of the district court as a part of the
return of said justice.”

|Laws 1901 ch. 24]
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§ 52. An appeal on questions of law and fact is to be tried in the
same manner as if the action were originally commenced in the dis-
trict court and without regard to any errors that may have been
committed in the justice court.* An appeal properly taken operates
to supersede the judgment of the justice whether it is taken upon
questions of law or fact or both. In all cases judgment must be
entered in the district court. And whether the appeal is upon ques-
tions of law or fact or both it is the duty of the district court to
render such judgment as, according to the law of the case, ought
to be entered, and if the judgment of the justice is in part valid, and
in part erroneous, it may be affirmed in part and reversed as to the
remainder.? Upon an appeal upon questions of law alone the suffi-
ciency of the evidence to justify the judgment may be considered if
the return contains all the evidence.® If all the evidence is not re-
turned, and it does not appear that the justice was requested to
return it the presumption is that there was sufficient evidence intro-
duced on the trial to sustain the judgment.* The clerk of the dis-
trict court has no authority to revise the taxation of costs by the
justice.®
1 State v. Tiner, 13 Minn. 520 Gil. 488.
? State v. Bliss, 21 Minn. 458; Village of Elbow Lake v. Holt,
69 Minn. 349, 72 N. W. 564.

® State v. Mahoney, 23 Minn. 181—State v. McGinnis, 30 Minn.
48, 14 N. W. 256 is overruled by statute.

4 State v. McGinnis, 30 Minn. 48, 14 N. W. 256. See § 44 (7).

® State v. Reckards, 21 Minn. 47.

Costs on appeal—statute.

§ 53. “The appellant shall not be required to advance any fees
in claiming his appeal or in prosecuting the same; but if convicted
in the district court, or if sentenced for failing to prosecute his
appeal, he may be required, as a part of his sentence, to pay the
whole or any part of the costs of prosecution in both courts.”

[G. S. 1804 § 5114]

Failure to prosecute—statute.

54. “If the appellant fails to enter and prosecute his appeal, he
shall be defaulted on his recognizance; and the district court may
award sentence against him for the offence whereof he was con-
victed, in like manner as if he had been convicted thereof in that
court; and if he is not then in custody, process may be issued to
bring him into court to receive sentence.”

[G. S. 1894 § s5115]

Judgment against defendant and sureties—statute.

§ 55. “If the judgment of the justice is affirmed, or, upon any
trial in the district court, the defendant is convicted, and any fine
assessed, judgment shall be rendered for such fine, and costs in both
courts, against the defendant and his sureties.”

- [G. S. 1894 § 5116] See Baker v. U. S. 1 Minn. 207 Gil. 181;
Borough of St. Peter v. Bauer, 19 Minn. 327 Gil. 282; State
v. Bliss, 21 Minn. 458.
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APPEALS FROM THE PROBATE TO THE DISTRICT
COURT

In what cases allowed—statute.

§ 56. “An appeal may be taken to the district court from a
judgment, order or decree of the probate court in the following
cases:

(1) An order admitting a will to probate and record, or refusing the
same.?

(2) An order appointing an executor, administrator or guardian,
or removing him, or refusing to make such appointment or re-
moval.?

(3) An order directing or refusing to direct real property to be
sold, mortgaged or leased, or confirming or refusing to confirm such
sale, mortgaging or leasing.?

(4) An order allowing any claim of any creditor against the estate
in whole or in part to the amount of twenty dollars or more.*

(5) An order disallowing any claim of any creditor against the
estate in whole or in part to the amount of twenty dollars or more.®

(6) An order or decree by which a legacy or distributive share is
allowed or payment thereof directed, or such allowance or direc-
tion refused when the amount in controversy exceeds twenty dollars.®

(7) An order setting apart property, or making an allowance for
the widow and child, or refusing the same.?

(8) An order allowing an account of an executor, administrator or
guardian, or refusing to allow the same, when the amount allowed or
disallowed exceeds twenty dollars.®

(9) An order vacating or refusing to vacate a previous order,
judgment, or decree made and rendered, alleged to have been pro-
cured by fraud, misrepresentation, or through surprise or excusable
inadvertence or neglect.?

(10) An order or decree directing or refusing a conveyance of real
estate.!®

(11) A final judgment or decree assigning the residue of the estate
of a decedent.’!

(12) An order denying an application for the restoration to ca-
pacity of any .person under guardianship.” 12

|G. S. 1894 § 4665 as amended by Laws 1901 ch. 147]

1 Graham v. Burch, 47 Minn. 171, 49 N. W. 697; In re Brown, 32

Minn. 443, 21 N. W. 474.

3 State v. Probate Court, 83 Minn. 58, 85 N. W. 917 (overruled by
amendment of 1go1); Chadwick v. Dunham, 83 Minn. 3066,
86 N. W. 351; Brown v. Huntsman, 32 Minn. 466, 21 N. W.
555; Mumford v. Hall, 25 Minn. 347.

8 State v. Probate Court, 19 Minn. 128 Gil. gs.

¢ State v. Probate Court, 28 Minn. 381, 10 N. W. 209; Berkey v.
Judd, 31 Minn. 271, 17 N. W, 618; State v. Probate Court,
72 Minn. 434, 75 N. W. 700; Capehart v. Logan, 20 Minn. 442

Gil. 395.
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% Smith v. Pence, 62 Minn. 321, 64 N. W. 822; State v. Probate
Court, 76 Minn. 132, 78 N. W. 1039; State v. Probate Court,
51 Minn. 241, 53 N. W. 463.

¢ State v. Willrich, 72 Minn. 165, 75 N. W. 123 (overruled by
amendment of statute. See [11]); Mintzer v. St. Paul Trust
Co. 45 Minn. 323, 47 N. W. 973.

" Tracy v. Tracy, 79 Minn. 267, 82 N. W. 635. See Mintzer v.
St. Paul Trust Co. 45 Minn. 323, 47 N. W. 973.

® Watson v. Watson, 65 Minn. 335, 68 N. W. 44; St. Paul Trust
Co. v. Kittson, 84 Minn. 493, 87 N. W. 1012.

® In re Gragg, 32 Minn. 142, 19 N. W. 651; State v. Probate Court,
33 Minn. 94, 22 N. W. 10; In re Hause, 32 Minn. 155, 19 N.
W. 973; Larsonv. How, 71 Minn. 250, 73 N. W. 966.

18 See State v. Probate Court, 33 Minn. 94, 22 N. W. 10.

11 Overrules State v. Willrich, 72 Minn. 165, 75 N. W. 123.

12 Overrules State v. Probate Court, 83 Minn. 58, 85 N. W. 917.

Appeal from part of order or judgment.

§ 57. An appeal may be taken from a part of a final order or
judgment if the part whereby the appellant is aggrieved is so far
distinct and independent that it may be adjudicated on appeal without
bringing up for review the entire order or judgment.

St. Paul Trust Co. v. Kittson, 84 Minn. 493, 87 N. W. 1012.

Who may appeal from allowance or disallowance of claim—statute.

§ 58. “The appeal may be taken from the allowance or disallow-
ance of a claim against the estate, by the executor, administrator or
guardian, or the creditor. When an executor or administrator de-
clines to appeal from the allowance of a claim against the estate,
or the disallowance of a setoff or counterclaim, any person inter-
ested in the estate as creditor, devisee, legatee, or heir, may appeal
from such decision, in the same manner as the executor or adminis-
trator might have done; and the same proceedings shall be had, in
the name of the executor or administrator: provided, that the person
appealing in such cases gives a bond with sureties, to be approved
by the judge of probate, as well to secure the estate from damages
and costs as to secure the intervening damages and costs to the ad-
verse party.”

[G. S. 1894 § 4666]

§ 59. The notice of appeal should be signed by the creditor,
devisee, legatee or heir appealing and should state that he appeals.
The statute does-not require proof of the fact of the refusal of
the executor or administrator to appeal to be made or filed as a
prerequisite to such right of appeal. The proof may be made at
any time when the fact is called in question, as upon a motion to
dismiss the appeal.! The payee of a note given for the benefit of
another is a “creditor” within this section.? The allowance or dis-
allowance is conclusive on creditors and others not appealing.® Prior
to the adoption of the code this subject was regulated by G. S.

1878 ch. 53 §§ 24-32.¢
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1 Schultz v. Brown, 47 Minn. 255, 49 N. W. 982,

2 Lake v. Albert, 37 Minn. 453, 35 N. W. 177.

8 State v. Probate Court, 25 Minn. 22,

¢ See Auerbach v. Gloyd, 34 Minn. 500, 27 N. W. 193; Estate of
Columbus v. Monti, 6 Minn. 5§68 Gil. 403; Wood v. Myrick,
9 Minn. 149 Gil. 139; Capehart v. Logan, 20 Minn. 442 Gil.
305; In re Estate of Charles, 35 Minn. 438, 29 N. W. 170;
Lake v. Albert, 37 Minn. 453, 35 N. W. 177; Riley v. Mitchell,
38 Minn. g, 35 N. W. 472.

Who may appeal generally—statute.

§ 60. “In all other cases [than specified in § 58, supra] the
appeal can only be taken by a party aggrieved, who appeared and
moved for or opposed the order or judgment appealed from, or who,
being entitled to be heard thereon, had not due notice or opportunity
to be heard, the latter fact to be shown by affidavit filed and served
with the notice.”

[G. S. 1894 § 4667; Prob. Code § 254; G. S. 1878 ch. 49 § 14]

§ 61. An aggrieved party is one who, as heir, devisee, legatee,
or creditor, has what may be called a legal interest in the assets of
the estate and their due administration.! A debtor of the estate is
not such a party.? “Opportunity” as used in this section means such
opportunity as the party is entitled to by law. The fact that notice
duly served by publication did not convey actual notice to a party
does not constitute want of opportunity.® The affidavit need not
show how the party was deprived of an opportunity.*

1In re Hardy, 35 Minn. 193, 28 N. W, 219; State v. Bazille, 81

Minn. 370, 84 N. W. 120; Edgerly v. Alexander, 82 Minn.
96, 84 N. W. 653.

% In re Hardy, 35 Minn. 193, 28 N. W. 219.

® In re Hause, 32 Minn. 155, 19 N. W. 973.

¢ In re Brown, 32 Minn. 443, 21 N. W. 474.

Mode of appealing—statute.’

§ 62. ‘“No appeal shall be effectual for any purpose, unless the
following requisites are complied with by the appellant within thirty
days after notice of the order, judgment or decree appealed from, viz:

(1) The appellant shall serve a notice of such appeal on the op-
posite party, his agent or attorney, who appeared for him or them
in the probate court, or in case no appearance is made in the probate
court by the adverse party, then by delivering a copy of such notice
to the judge of the probate court for them; such notice shall specify
the matter, judgment, order or decree appealed from, or such part
thereof as is appealed from, and signed by the appellant or his at-
torney, and shall be served in the same manner as notices in civil
actions, and such notice, with the proof of service of the same, shall
be filed in the probate court.

(2) In case any person other than the executor, administrator or
guardian appeals, they shall execute a bond to the probate judge,
with sufficient sureties to be approved by the probate court, condi-

— 28 —
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tioned that the appellant will prosecute his appeal with due diligence
to a final determination, and pay all costs and disbursements, and
abide the order of the court therein. In no case can an appeal from
an order, judgment or decree be taken after six months from the
entry thereof.”

[G. S. 1894 § 4668; Prob. Code § 255]

§ 63. Prior to the enactment of this section appeals were taken,
either upon questions of law or of law and fact as in appeal from
a justice court.! A statement in a notice that the appeal is taken
upon questions of law and fact may be treated as surplusage.! Notice
may be served on the attorney of the proponent of a will.? The
bond is not jurisdictional and any defect therein may be remedied
in the district court.* An undertaking may be filed in place of a
bond.* The notice of appeal cannot be amended.®

1 Washburn v. Van Steenwyk, 32 Minn. 354, 20 N. W. 324; Mc-

Closkey v. Plantz, 76 Minn. 323, 79 N. W. 176.

* McCloskey v. Plantz, 76 Minn. 323, 79 N. W. 176.

3In re Brown, 32 Minn. 443, 21 N. W. 474.

¢ Riley v. Mitchell, 38 Minn. 9, 35 N. W. 472. See § 34.

8In re Brown, 35 Minn. 307, 29 N. W. 131.

¢G. S. 1894 § 4669; Probate Code § 256; McCloskey v. Plantz,

76 Minn. 323, 79 N. W. 176.
Retura—statute.

§ 64. “Upon filing such notice and proof of service, the probate
court shall forthwith make and return to the district court of the
proper county a certified transcript of all the papers and proceedings
upon which the order, judgment or decree appealed from shall have
been founded, including a copy of such order, judgment or decree,
and also copies of the notice of appeal and proof of service and
copy of bond on appeal; upon filing such transcript and return the
district court shall be deemed to have acquired jurisdiction of the
cause and may compel the probate court to make a further or amend-
ed return and may allow amendments to be made or mischances
to be supplied or corrected, to the same extent as in civil actions in
said court, except that the notice of appeal shall not be amended, nor
the time extended for taking such appeal.”

[G. S. 1894 § 4669; Probate Code § 256]

§ 65. The district court acquires complete jurisdiction of the
subject matter of the appeal when the return is filed. Subsequent
proceedings are not jurisdictional.? Under the old statute provision
was made for returning the evidence when the appeal was upon
questions of law alone, and the determination of the district court
was made on such return.? Under the existing law the trial in the
district court is de novo and no provision is made for returning the
evidence except the “papers’” upon which the order or judgment is
based. When the appeal is perfected by filing the return proceedings

-in the probate court are stayed.”
1 Hintermeister v. Brady, 70 Minn. 437, 73 N. W. 145.
3 In re Post, 33 Minn. 478,24 N. W. 184.
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3 G. S. 1894 § 4670; Probate Code § 257. See Dutcher v. Culver,
23 Minn. 415.

Placing on the calendar—motice of trial—statute.

§ 66. “Upon an appeal the cause may be brought on for trial
before the district court by either party upon eight days’ notice to -
the adverse party; such notice shall be served on the attorney of
the opposite party if he have one; if not it shall be deposited with
the clerk of the district court of the proper county for him; and
the appellant shall cause the same to be entered on the calendar for
trial on or before the first day of the term at which said cause is
noticed for trial, and if not so placed upon the calendar the appeal
shall be dismissed.”

[G. S. 18094 § 4671; Probate Code § 258]

§ 67. The right of a respondent to have an appeal dismissed upon
the failure of the appellant to enter the cause on the calendar as
required by this section is prima facie absolute; but the district court
may, in the exercise of its discretion, and for cause shown, refuse
to dismiss and direct the cause to be placed on the calendar for
trial.?  Of course this section is not jurisdictional. The court, with
the consent of all the parties, may undoubtedly hear and determine
an appeal out of term.?

! Hintermeister v. Brady, 70 Minn. 437, 73 N. W. 145.

? See §§ 17, 18.

Trial in district court de novo—statute.

§ 68. “When such cause is placed on the calendar the court shall
hear, try and determine the same in the same manner as if originally
commenced in the district court.”

[G. S. 1894 § 4672; Probate Code § 259]

§ 69. That is, the cause is to be tried de novo in all cases and
without regard to any errors or rulings of the probate court, just
as it was tried under the old statute when the appeal was upon ques-
tions of law and fact.! The old practice of trying an appeal on the
return is abolished.? But the jurisdiction of the district court is
appellate, not original. That is, on appeal from the probate court
the district court exercises probate jurisdiction to make such determi-
nation as the probate court ought to have made—but no other or
greater.®

! Washburn v. Van Steenwyk, 32 Minn. 336, 354, 20 N. W. 324;

In re Mills, 34 Minn. 296, 25 N. W. 631.
* In re Post, 33 Minn. 478, 24 N. W. 184.
8 Graham v. Burch, 47 Minn. 171, 49 N. W. 697.

Trial on appeal from allowance or disallowance of claim—statute.

§ 70. “In all cases of appeal from the allowance or disallowance
of a claim against the estate, the district court shall, on or before
the second day of the term, direct pleadings to be made up as in
civil actions, but no allegations shall be permitted except such as are
essential to the specific matter to which the appeal relates and thereon
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the proceedings shall be tried; all questions of law arising on the
cause shall be summarily heard and determined upon the same plead-
ings; the issues of fact shall be tried as other issues of fact are tried
in the district court.”

[G. S. 1894 § 4673; Probate Code § 260] See G. S. 1878 ch. 53

§ 27.

§ 71. The trial of such an appeal without pleadings is an irregu-
larity merely.! The requirement that the issues in the district court
be the same as in the probate court is to be liberally construed so long
as the subject matter remains the same.? The right to a jury trial
is statutory, not constitutional.?

! Lake v. Albert, 37 Minn. 453, 35 N. W. 177.

? Stuart v. Stuart, 70 Minn. 46, 72 N. W. 819. See Chadwick v.

Dunham, 83 Minn. 366, 86 N. W. 351.
# Schmidt v. Schmidt, 47 Minn. 451, 50 N. W. 598.

Trial of ether issues—statute. )
§ 72. “All other appeals shall be tried by the court without a

jury, unless the court orders that the whole issue or some specific

question of fact involved therein be tried by a jury or referred.”

[G. S. 1894 § 4674; Probate Code § 261] See G. S. 1878 ch.

49 §§ 19, 0.

§ 73 The legal effect of this section is to extend to this class of
appeal cases the provisions of G. S. 1894 § 5361 [§ 580 infra] and to
place such cases upon the same footing, in all respects, with those
provided for in that section, so far as relates to the trial by jury of
any issues of fact involved and the purpose and effect of any verdict
rendered thereon. The verdict or finding is conclusive on the court
until set aside for cause.! Neither party has a constitutional right to
a jury trial.* The issue of will or no will is frequently submitted to a
jury.®

! Marvin v. Dutcher, 26 Minn. 407, 4 N. W. 685; In re Pinney,

27 Minn. 280, 6 N. W. 791, 7 N. W. 144.
* Schmidt v. Schmidt, 47 Minn. 451, 50 N. W. 508.
3 1d. '

Judgment npon afirmance—statute.

§ 74. “In case the appellant fails to prosecute his appeal, or when
the order, judgment or decree appealed from is sustained by the court
on the merits, the district court shall enter judgment affirming the
decision of the probate court with costs. Upon the filing of a cer-
tified transcript of the decision and judgment of the district court
in the probate court, the same proceedings shall be had as if no ap-
peal had been made.” * * * “In all cases of affirmance of the
order, judgment or decree appealed from, judgment shall be rendered
against the appellant and his sureties on his appeal bond, and execu-
tion may issue against him and such sureties.”

[G. S. 1894 §§ 4675, 4678; Probate Code §§ 262, 265] See Tracy

v. Tracy, 79 Minn. 267, 82 N. W. 635s.

—1—
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Reversal—proceedings thereon—statute.

§ 75. “In case the order, judgment or decree of the probate court
appealed from or brought up on a writ of certiorari is reversed or
modified in whole or in part by the final judgment of the district
court or of the supreme court, the appellate court shall make such
order or decree as the probate court could have done, if it can do so,
or if it cannot, then it shall remand the case to the probate court,
with direction that the probate court make such order or decree, or
proceed further in compliance with such final decision of the appel-
late court. Such final decision and judgment shall be certified by
the appellate court to the probate court, and upon filing the same
in the probate court, such court shall proceed to make any order or
proceeding directed by such appellate court. In case the decision
and judgment of the appellate court requires no action of the probate
court, then such order or decision shall be substituted in place of the
original order, judgment or decree, and like proceedings shall be had
as if it had been so ordered by the probate court. In case the ap-
pellate court remands the case to the probate court with directions,
the probate court shall in a summary manner comply with such direc-
tion, without notice.”

[Laws 1901 ch. 135] See G. S. 1894 § 4676; Probate Code §

263; G. S. 1878 ch. 53 § 28.

§ 76. The district court may render such judgment as the probate
court ought to have rendered, but its jurisdiction is appellate, not
original, and it exercises probate jurisdiction and not common law
jurisdiction. It has no greater or different jurisdiction than the
probate court had in the premises.

See Berkey v. Judd, 31 Minn. 271, 17 N. W. 618; Graham v.
Burch, 47 Minn. 171, 49 N. W. 697; Huntsman v. Hooper, 32
Minn. 163, 20 N. W. 127; Tracy v. Tracy, 79 Minn. 267, 82 N.
W. 635; State v. Probate Court, 83 Minn. 58, 85 N. W. g17;
Chadwick v. Dunham, 83 Minn. 366, 86 N. W. 351; Gilman v.
Maxwell, 79 Minn. 377, 82 N. W. 669.

Costs—statute.

§ 77. “In all cases of appeal the prevailing party shall be entitled
to costs and disbursements, to be taxed as costs in civil actions, and in
case judgment is rendered against the estate, they shall become an
adjudicated claim against the estate. If the judgment is against a
claimant against the estate for costs, or on any counterclaim, execu-
tion may issue as in other cases.”

[G. S. 1894 § 4677; Probate Code § 264] See Tracy v. Tracy, 79

Minn. 267, 82 N. W. 635; Gilman v. Maxwell, 79 Minn. 377,
82 N. W. 669; State v. Probate Court, 67 Minn. 51, 69 N. W.

609, 908.

Review of discretionary matters.

§ 78. An application to be permitted to present a claim after the
time limited is addressed to the discretion of the probate court.! On
appeal to the district court the application is to be heard and de-
termined de novo.?
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1 State v. Probate Court, 79 Minn. 257, 82 N. W. 580; Baxter v.
Chute, 50 Minn. 164, 52 N. W. 379; State v. Probate Court,
67 Minn. 51, 69 N. W. 609, 908 ; In re Mills, 34 Minn. 296, 25 N.
W. 631: St. Croix Boom Corporation v. Brown, 47 Minn. 281,
50 N. W. 197; Mass. Mut. Life Ins. Co. v. Elliott, 24 Minn.
134; Gibson v. Brennan, 46 Minn. g2, 48 N. W. 460.

*In re Mills, 34 Minn. 296, 25 N. W. 631.

Certiorari.

§ 79. When no provision is made by statute for an appeal from a
final judgment or order of the probate court certiorari will lie.! But
certiorari is an extraordinary remedy and will not lie when there .is
other adequate remedy * or to review an intermediate order.®* The
scope of review on certiorari is the same as on appeal. The writ
may command the judge of probate to certify up all the evidence, and
if it does it will be presumed that he did his duty.*

1 State v. Probate Court, 83 Minn. 58, 85 N. W. g17; State v. Will-
rich, 72 Minn. 165, 75 N. W. 123; State v. Probate Court, 51
Minn. 241, 53 N. W. 463; State v. Probate Court, 79 Minn.
257, 82 N. W. 580; St. Croix Boom Corporation v. Brown, 47
Minn. 281, 50 N. W. 197; Mass. Mut. Life Ins. Co. v. Estate
of Elliott, 24 Minn. 134; State v. Probate Court, 76 Minn. 132,
78 N. W. 1039; State v. Probate Court, 28 Minn. 381, 10 N.

W. 209.
* State v. Probate Court, 72 Minn. 434, 75 N. W. 700.
3 1d.; State v. Probate Court, 83 Minn. 58, 85 N. W. 9g17.
. Sta.te v. Probate Court, 83 Minn. 58, 85 N. W. 917; State v. Pro-
bate Court, 79 Minn. 257, 82 N. W. 580.
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CHAPTER II

LIMITATION OF ACTIONS

GENERAL PRINCIPLES
Statutory origin.

§ 80. At common law there was no limitation as to the time with-
in which an action could be brought aside from that resulting from
the presumption of payment and the adverse possession of real prop-
erty.

Hoy v. McNeil, 13 Minn. 390 Gil. 362; Hauenstein v. Lynham,

100 U. S. 488.

General policy of statute.

§ 81. Statutes of limitation prescribe a period within which a
right may be enforced, afterwards withholding a remedy for reasons
of private justice and public policy. It would encourage fraud, op-
pression, and interminable litigation, to permit a party to delay a
contest until it is probable that papers may be lost, facts forgotten or
witnesses dead.! The law respecting adverse possession rests upon
~ considerations of public policy peculiar to itself.?

! Baker v. Kelley, 11 Minn. 480 Gil. 358.
2 See § 220.

Generally affects remedy alone.

§ 82. It is a frequent expression in the books that the statute of
limitations affects the remedy alone and not the right.? This is gen-
erally true, but the effect of adverse possession for the statutory pe-
riod is to destroy old rights and create new ones.?

1 Baker v. Kelley, 11 Minn. 480 Gil. 358; Cook v. Kendall, 13
Minn. 324 Gil. 297; Holcombe v. Tracy, 2 Minn. 241 Gil. zort;
Burwell v. Tullis, 12 Minn. 572 Gil. 486; Brisbin v. Farmer,
16 Minn. 215 Gil. 187; Fletcher v. Spaulding, 9 Minn. 64 Gil.
54; Bradley v. Norris, 63 Minn. 156, 168, 65 N. W. 357; Ar-
chambau v. Green, 21 Minn. 520.

2 See § 2060.

Cannot compel party to bring action against adverse claimants.

§ 83. Limitation laws necessarily operate to compel a party to
enforce or prosecute his claim within a reasonable time, but a party
who is in the enjovment of his rights cannot be compelled to take
measures against an adverse claimant, and a law taking away the
rights of a party in such cases is an unlawful confiscation, and in no
sense a limitation law.

Baker v. Kelley, 11 Minn. 480 Gil. 358; Sanborn v. Petter, 35

Minn. 449, 29 N. W. 64; Feller v. Clark, 36 Minn. 338, 31 N.
W. 175; Burk v. Western Land Assoc. 40 Minn. 506, 42 N.
W. 479; Taylor v. Winona & St. Peter Ry. Co. 45 Minn. 66,

——
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47 N. W. 453; Russell v. H. C. Akeley Lumber Co. 45 Minn.
376, 48 N. W. 3; Whitney v. Wegler, 54 Minn. 235, 5 N. W.
927; Iondon & N. W. American Mortgage Co. 77 Minn. 304,
8 N. W. 205; State v. Murphy, 81 Minn. 234, 83 N. W. 991;
Hayes v. Carroll, 74 Minn. 134, 76 N. W. 134.

Control of legislature.
§ 84. The legislature has full authority to enlarge or lessen the
time limited for the commencement of actions except that it cannot
withhold a reasonable opportunity to appeal to the courts or impair
the obligation of contracts or vested rights. The legislature cannot
deny a person a reasonable time within which to bring an action.?
What is a reasonable time is generally a matter for legislative and
not judicial determination. Statutes must allow a reasonable time
after they are passed for the commencement of suits upon existing
causes of action, but what is a reasonable time must depend upon
the sound discretion of the legislature, considering the nature of
the subject and the purposes of the enactment; and the courts will
not inquire into the wisdom of the exercise of this discretion by the
legislature in fixing the period of legal bar, unless the time allowed
is manifestly so short as to amount to a practical denial of justice.?
! Holcombe v. Tracy, 2 Minn. 241 Gil. 201; Baker v. Kelley, 11
Minn. 480 Gil. 358; Cook v. Kendall, 13 Minn. 324 Gil. 297:
Burwell v. Tullis, 12 Minn. 572 Gil. 486; Brisbin v. Farmer, 16
Minn. 215 Gil. 187; Heyward v. Judd, 4 Minn. 483 Gil. 375;
Stine v. Rennett, 13 Minn. 153 Gil. 138; Burk v. Western Land
Assoc. 40 Minn. 506, 42 N. W. 479; Bradley v. Norris, 63
Minn. 156, 65 N. W. 357; Russell v. H. C. Akeley Lumber Co.
45 Minn. 376, 48 N. W. 3; State v. Messenger, 27 Minn. 120,
125, 6 N. W. 457; Hill v. Townley, 45 Minn. 167, 47 N. W. 653;
Archambau v. Green, 21 Minn. 520; Duncan v. Cobb, 32 Minn.
460, 21 N. W. 714; Kelley v. Gallup, 67 Minn. 169, 69 N. W. 812;
Streeter v. Wilkinson, 24 Minn. 288; Rice v. Dickerman, 47
Minn. 527, 50 N. W. 698; State v. Waholz, 28 Minn. 114, 9 N.
W. 578; Powers v. City of St. Paul, 36 Minn. 87, 30 N. W. 433.

8 State v. Messenger, 120, 125, 6 N. W. 457; Hill v. Townley, 45
Minn. 167, 47 N. W. 653; Russell v. H. C. Akeley Lumber Co.
45 Minn. 376, 48 N. W. 3; Streeter v. Wilkinson, 24 Minn. 288;
State v. Westfall, 85 Minn. 437, 8 N. W. 175.

§ 85. No man has a vested right to a mere remedy, or in an ex-
emption from it.! The legislature may therefore revive a cause of ac-
tion on a personal claim against which a statute of limitations has
run by a repeal of the statute.? The rule is otherwise where the run-:
ning of the statute glves a vested interest in real or personal prop-
erty. When the period prescribed by statute has once run, so as
to cut off the remedy which one might have had for the recovery of
property in the possession of another, the title of the property, irre-
spective of the original right, is regarded in the law as vested in the
possessor, who is entitled to the same protection in respect to it
which the owner is entitled to in other cases. A subsequent repeal
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of the limitation law could not be given a retroactive effect, so as to
disturb this title. It is vested as completely and perfectly, and is
as safe from legislative interference, as it would have been if it had
been perfected in the owner by grant, or by any species of assurance.
But what are often indiscriminately called statutes of limitations
consist of two distinct classes. The first class are those where the
prescription operates as the foundation of title to property in posses-
sion. The lapse of time limited by such statutes not only bars the
remedy, but extinguishes the right, and vests a perfect title in the
adverse holder. The second class are those which merely take away
or suspend certain remedies or forms of action, but leave the prop-
erty rights of the parties unaffected. This last class is rather an
exemption from the servitude of certain forms of action than a
means of the acquisition of title. In such a case the legislature
would have a perfect right to restore the remedy already barred, be-
cause it would not take away any vested rights of property.?
1 Kipp v. Johnson, 31 Minn. 360, 17 N. W. g957.
? Campbell v. Holt, 115 U. S. 620; Hulbert v. Clark, 128 U. S. 29s.
3 Kipp v. Johnson, 31 Minn. 360, 17 N. W. 957; Gates v. Shugrue,
35 Minn. 392, 29 N. W. 57; Morrison v. Rice, 35 Minn. 436,
29 N. W. 168; Sanborn v. Petter, 35 Minn. 449, 29 N. W. 64;
Feller v. Clark, 36 Minn. 338, 31 N. W. 175; Flynn v. Lemieux,
46 Minn. 458, 49 N. W. 238; Whitney v. Wegler, 54 Minn. 235,
55 N. W. 927; Pine County v. Lambert, 57 Minn. 203, 58 N.
W. ggo; O’Conner v. Finnegan, 6o Minn. 455, 62 N. W. 618;
Kipp v. Elwell, 65 Minn. 525, 68 N. W. 105; Streeter v.
Wilkinson, 24 Minn. 288.

Courts cannot modify.

§ 86. The courts have no power to extend or modify the periods
of limitation prescribed by statute.

Humphrey v. Carpenter, 39 Minn. 115, 39 N. W. 67.

A statute of repose.

§ 87. The statute of limitations is to be upheld and enforced, not
as resting only on a presumption of payment from lapse of time,
but according to its intent and object, as a statute of repose.

Shepherd v. Thompson, 122 U. S. 231; Willoughby v. Irish, 35

Minn. 63, 27 N. W. 379; McNab v. Stewart, 12 Minn. 407 Gil.
291; Denny v. Marrett, 29 Minn. 361, 13 N. W. 148.

Where party has alternative rights of action.

§ 88. Where a party has alternative rights of action on the same
state of facts one is not necessarily barred because the other is.

Jackson v. Holbrook, 36 Minn. 49, 32 N. W. 852,

Joint obligation.

§ 89. In an action against two persons, on a joint contract, judg-
ment may be recovered against one of them, though as to the other
the action is barred by the statute of limitations.

Town v. Washburn, 14 Minn. 268 Gil. 199; Foster v. Johnson, 44

Minn. 290, 46 N. W. 350.
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Not applicable to defences.
§ 90. The statute of limitations does not run against defences
but only against remedies.
C. Aultman & Co. v. Torrey, 55 Minn. 492, 57 N. W. 211; Hayes
v. Carroll, 74 Minn. 134, 76 N. W. 1017; Robinson v. Glass, 94
Ind. 211; Lebree v. Patterson, 92 Mo. 451; Pinkham v. Pink-
ham (Neb.) 83 N. W. 837. :

Construction of statutes.
§ o1. Statutes of limitations, being now regarded as statutes of
repose based on considerations of public policy, are to be liberally
construed.? Formerly a strict construction prevailed.®* They will
not be construed as retroactive if any other construction is possible.?
Exceptions must be clear.*
* City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N.
W. 17; County of Redwood v. Winona & St. Peter Land Co.
40 Minn. 512, 41 N. W, 465, 42 N. W. 473.

* See Town v. Washburn, 14 Minn. 268 Gil. 199; Baker v. Kelley,
11 Minn. 480 Gil. 358.

3 Powers v. City of St. Paul, 36 Minn. 87, 30 N. W. 433.

* Erickson v. Johnson, 22 Minn. 380.

Applicable to both legal and equitable actions.
§ 92. The statutes of limitations in this state are applicable to all
actions alike whether of a legal or equitabie nature.
~ Ozmun v. Reynolds, 11 Minn. 459 Gil. 341; Cock v. Van Etten, 12
Minn. 522 Gil. 431; McClung v. Capehart, 24 Minn. 17;
Humphrey v. Carpenter, 39 Minn. 115, 39 N. W. 67; Lewis v.
Welch, 47 Minn. 193, 48 N. W. 608.

Applicable to legal proceedings generally.

§ 93. Statutes of limitation, though in terms applicable only to
“actions” are to be applied as a rule to all proceedings that are
analogous in their nature to actions, so as to make the right sought
to be enforced, and not a form of procedure, the test as to whether
or not the statute applies. Upon this principle they are held to ap-
ply to all claims which may be the subject of actions, however pre-
sented; also that they furnish a rule for cases analogous in their
subject matter, but for which a remedy unknown to the common
law has been provided.

County of Redwood v. Winona & St. Peter Land Co. 40 Minn.

512, 526, 41 N. W, 465, 42 N. W. 473.

Applicable to claims before probate court.

§ 94. ‘“No claim or demand shall be allowed that is barred by
the statute of limitation nor shall any offset that is barred by the
statute of limitation be allowed.”

[G. S. 1804 § 4513; Probate Code § 106] See O’Mulcahey v.

Gragg, 45 Minn. 112, 47 N. W. 543; State v. Probate Court,
40 Minn. 296, 41 N. W. 1033; Hill v. Nichols, 47 Minn. 382,
5o N. W. 367; Berkey v. St. Paul Nat. Bank, 54 Minn. 448, 56
N. W. 53; Mowry v. McQueen, 8o Minn. 385, 83 N. W. 348.

——
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§ 95. The allowance of a claim by the probate court stops the run-
ning of the statute and has all the effect of a judgment if not set
aside on appeal.

McCord v. Knowlton, 79 Minn. 299, 82 N. W. 589 and cases cited.

Limitatios by contract.

§ 96. The parties to a contract may, by the terms of the con-
tract, limit the time within which an action may be brought thereon.

Willoughby v. St. Paul German Ins. Co. 68 Minn. 373, 71 N. W.

272. Se¢ In re St. Paul German Ins. Co. 58 Minn. 163, 59 N.
W. 996.
Conflict of laws.
§ 97. The statute of limitations of this state governs all actions
brought in our courts regardless of the place where the cause of
action accrued,! except that in an action against a person by one not
a citizen of this state, or a citizen who has not had the cause of ac-
tion ever since it accrued, the defendant may avail himself of the law
of limitations of the state or country in which the cause of action
arose if it be more favorable to him than our own.? Our courts do
not take judicial notice of the statute of limitations of a sister state
or foreign country. A party seeking to obtain advantage of such
a statute must.plead and prove it as a fact.?
! Fletcher v. Spaulding, 9 Minn. 64 Gil. 54; Hovt v. McNeil, 13
Minn. 390 Gil. 362; Bigelow v. Ames, 18 Minn. 5§27 Gil. 471.

* See §§ 126, 127.

* Hoyt v. McNeil, 13 Minn. 390 Gil. 362; Way v. Colyer, 54 Minn.
14, 55 N. W. 744.

ACTIONS BY STATE
The statute.

§ 98. “The limitations prescribed in this chapter for the com-
mencement of actions shall apply to the same actions when brought
in the name of the state, or in the name of any officer, or otherwise,
for the benefit of the state, in the same manner as to actions brought
by citizens.”

[G. S. 1804 § 5142]

Construction of statute.

§ 99. The legislature having adopted the policy of making the
statutes of limitations applicable to the state they are to be given as
liberal -a construction against the state as against citizens.! They
are applicable to proccedings for the collection of taxes.?* They are
also applicable to actions brought by municipal corporations wheth-
er suing in a sovereign or proprietary capacity.?

* County of Redwood v. Winona & St. Peter Land Co. 40 Minn.
512, 41 N. W. 465, 42 N. W. 473; City of St. Paul v. Chicago
etc. Ry. Co. 45 Minn. 387, 48 N. W. 17. See County of Brown
v. Winona & St. Peter Land Co. 38 Minn. 397, 37 N. W. 949.

2 See § 197.

3 City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W.
17. See § 218

— 38 -
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WHEN ACTION ACCRUES

General statement.
§ 100. The statute of limitations commences to run against a cause
of action from the time it accrues, or from the time when the holder
thereof has the right to apply to the court for relief, and to commence
proceedings to enforce his rights.? An action can be maintained on a
promise to pay a sum of money “on demand” or “when requested”
immediately and without any previous demand.? Where it appears
from a contract that it was the intention of the parties thereto that
the money or claim which is the subject matter thereof was to be
paid upon a demand in fact, the statute of limitations does not begin
to run until an actual demand for payment is made.® When a right
depends upon some condition or contingency, the cause of action
accrues and the statute runs upon the fulfilment of the condition or
the happening of the contingency.* But where the condition preced-
ent to bringing suit is not a part of the right or cause of action, but
merely a part of or one step in the remedy it does not delay the run-
ning of the statute.® The necessity of taking an account to ascertain
how much the vendee must pay for a conveyance does not prevent
the running of the statute against a cause of action for specific per-
formance.®
1 Brown v. Brown, 28 Minn. 501, 11 N. W. 64; Pinch v. McCulloch,
72 Minn. 71, 74 N. W. 897; Ganser v. Ganser, 83 Minn. 199,
86 N. W. 18; Lumbermen’s Ins. Co. v. City of St. Paul, 82
Minn. 494, 85 N. W. 163; Heinbokel v. Nat. Savings etc.
Assoc. 58 Minn. 340, 590 N. W. 1050; In re Hess’ Estate, 57
Minn. 282, 59 N. W. 193; Lambert v. Slingerland, 25 Minn.
. 457; Ayer v. Stewart, 14 Minn. 97 Gil. 68; Thornton v. Turner,
11 Minn. 336 Gil. 237.

3 McArdle v. McArdle, 12 Minn. ¢8 Gil. 53; Brown v. Brown,
28 Minn. 501, 11 N. W. 64; Branch v. Dawson, 33 Minn. 399,
23 N. W. 552; Mitchell v. Easton, 37 Minn. 335, 33 N. W. g10.

® Brown v. Brown, 28 Minn. 501, 11 N. W. 64; Branch v. Daw-
son, 33 Minn.\399, 23 N. W. 552; Mitchell v. Easton, 37 Minn.
335, 33 N. W. g10; Easton v. Sorenson, 53 Minn. 309, 55
N. W. 128; Horton v. Seymour, 82 Minn. 535, 85 N. W. s51;
Portner v. Wilfahrt, 85 Minn. 73, 88 N. W. 418.

¢ Johnson v. Gilfillan, 8 Minn. 395 Gil. 352.

$ Litchfield v. McDonald, 35 Minn. 167, 28 N. W. 191; Easton
v. Sorenson, 53 Minn. 309, 55 N. W, 128; Hantzch v. Mas-
solt, 61 Minn. 361, 63 N. W. 1069; State v. Norton, 59 Minn.
424,61 N. W. 458; Stillwater & St. Paul Ry. Co. v. City of Still-
water, 66 Minn. 176, 68 N. W. 836; McCollister v. Bishop,
78 Minn. 228, 80 N. W. 1118.

8 Short v. Van Dyke, so Minn. 286, 52 N. W. 643.

Performance of condition precedent.
§ 101. Where there is a condition precedent to the accruing of a
cause of action, and it is in the power of the plaintiff to perform
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that condition, the statute of limitations, by analogy, applies and
will commence to run as soon as the proper time to perform the
condition arrives, and when performance is thereby barred it will
prevent the cause of action from ever accruing.
State v. Norton, 59 Minn. 424, 61 N. W. 458; Lake Phalen Land
& Improvement Co. v. Lindeke, 66 Minn. 209, 68 N. W. g74.

Cases.

§ 102. Action for surplus at foreclosure sale;! on account for
goods sold and delivered; ?* for specific performance;? on a certifi-
cate of deposit in the ordinary form issued by a bank;* for an ac-
counting and balance due in a partnership;® on the official bond
of a constable; ® for money collected by an agent and not accounted
for;” on a general deposit in a bank;® on a loan of money payable
whenever the party making. the loan should demand it;® to enforce
stockholder’s liability; *° against county for money paid at a void
tax sale;!! for breach of covenant of warranty in a deed;!* on
a guardian’s bond;!* action against city for amount held in trust
by city for owner in condemnation proceedings;!* on bond of
assignee; !* in relation to tax proceedings;!® against a grantee
in a deed on an assumption and agreement to pay a mortgage;”
on an assessment in a mutual insurance company;!® to abate
a nuisance; !® for services rendered by one party to another under
an agreement that the former shall be compensated out of the
estate of the latter at the time of his death;2° to compel holders
of bonus stock to pay for the same for the benefit of creditors; 2!
against reversioners; 22 for installments of salary; 2* on interest cou-
pons;?* on a guarantee of land warrants;2® by surety against
principal for amount paid by surety on account of principal; ?® on
the official bond of an executor where the statute authorized an
action only upon leave of court;?” on a Minnesota standard insur-
ance policy; *® on an insurance policy when there is an adjustment
of the loss and a promise to pay. ?°
1 Ayer v. Stewart, 14 Minn. 97 Gil. 68.
? Cousins v. St. Paul etc. Ry. Co. 43 Minn. 219, 45 N. W. 429.
* Lewis v. Prendergast, 39 Minn. 301, 39 N. W. 802; Short v.
Van Dyke, 50 Minn. 286, 152 N. W. 643; Thompson v. My-
rick, 20 Minn. 205 Gil. 184.

¢ Mitchell v. Easton, 37 Minn. 335, 33 N. W. gro.

8 Broderick v. Beaupre, 40 Minn. 379, 42 N. W. 83; Thompson
v. Crosby, 62 Minn. 324, 64 N. W. 823.

¢ Litchfield v. McDonald, 35 Minn. 167, 28 N. W. 191.

*P. P. Mast & Co. v. Easton, 33 Minn. 161, 22 N. W. 253.

8 Branch v. Dawson, 33 Minn. 399, 23 N. W. 552; Mitchell v.

Easton, 37 Minn. 335, 33 N. W. g10; Easton v. Sorenson,
53 Minn. 309, 55 N. W. 128.

* Brown v. Brown, 28 Minn. 501, 11 N. W. 64.

1* Harper v. Carroll, 62 Minn. 152, 64 N. W. 145.

11 Faston v. Sorenson, 53 Minn. 309, 55 N. W. 128,

'* Wagner v. Finnegan, 65 Minn. 115, 67 N. W. 795.
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13 Haantzch v. Massolt, 61 Minn. 361, 63 N. W. 1069.

14 Stillwater etc. Ry. Co. v. City of Stillwater, 66 Minn. 176, 68
N. W. 836.

18 McCollister v. Bishop, 78 Minn. 228, 80 N. W. 1118,

18 See cases under § 197.

17 Pinch v. McCulloch, 72 Minn. 71, 74 N. W. 8g7.

18 Langworthy v. Garding, 74 Minn. 325, 77 N. W. 207; Lang-
worthy v. Washburn Flouring Mills Co. 77 Minn. 256, 79
N. W. 974.

1® Mueller v. Fruen, 36 Minn. 273, 30 N. W. 886.

20 In re Hess’ Estate, 57 Minn. 282, 59 N. W. 1903.

21 Hospes v. N. W. Mfg. & Car Co. 48 Minn. 174, 50 N. W. 1117.

22 Lindley v. Groff, 37 Minn. 338, 34 N. W. 26.

22 Wood v. Cullen, 13 Minn. 394 Gil. 365.

¢ Cushman v. Board of County Com’rs, 19 Minn. 295 Gil. 252.

28 Johnson v. Gilfillan, 8 Minn. 395 Gil. 352.

2¢ Barnsback v. Reiner, 8 Minn. 59 Gil. 37.

*7 Ganser v. Ganser, 83 Minn. 199, 86 N. W. 18, overruling Wood
v. Myrick, 16 Minn. 494 Gil. 447; Lanier v. Irvine, 24 Minn. 116.

28 Rottier v. German Ins. Co. 84 Minn. 116, 86 N. W. 888.

#* McCallum v. Nat. Credit Ins. Co. 84 Minn. 134, 86 N. W. 8g2.

WHEN ACTION IS COMMENCED

The statutes.

§ 103. “An action is commenced as to each defendant, when the
summons is served on him,! or on a co-defendant who is a joint
contractor, or otherwise united in interest with him; * and is deemed
to be pending from the time of its commencement, until its final
determination upon appeal, or until the time for an appeal has
passed, and the judgment has been satisfied.” *
[G. S. 1804 § 5143]
1 Blackman v. Wheaton, 13 Minn. 326 Gil. 299; Steinmetz v.
St. Paul Trust Co. 50 Minn. 445, 52 N. W. 915; "Auerbach
v. Maynard, 26 Minn. 421, 4 N. W, 816; Smith v. Hurd, 50
Minn. 503, 52 N. W. 922.

* Hooper v. Farwell, 3 Minn. 106 Gil. 58.

3 Bartleson v. Thompson, 30 Minn. 161, 14 N. W. 795; Capehart
v. Van Campen, 10 Minn. 158 Gil. 127; Lough v. Pitman, 25
Minn. 120.

§ 104. “An attempt to commence an action is deemed equiva-
lent to the commencement thereof, within the meaning of this chap-
ter when the summons is delivered with the intent that it shall be
actually served, to the sheriff or other officer of the county in which
the defendants, or one of them, usually or last resided;® or if a
corporation is a defendant, to the sheriff or other officer of the county
in which such corporation was established by law, or where its gen-
eral business was transacted, or where it kept an office for the trans-
action of business; but such an attempt shall be followed by the first

—_—e—
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publication of the summons;? or the service thereof, within sixty
days.”
[G. S. 1894 § 5144]
! Foot v. Ofstie, 70 Minn. 212, 73 N. W. 4; Steinmetz v. St.
Paul Trust Co. 50 Minn. 445, 52 N. W. 915; Carlson v. Phin-
ney, 56 Minn. 476, 58 N. W. 38; Blackman v. Wheaton, 13
Minn. 332 Gil. 304; Auerbach v. Maynard, 26 Minn. 421, 4
N. W. 816; State v. Kipp, 70 Minn. 286, 73 N. W. 164.
* Averbach v. Maynard, 26 Minn. 421, 4 N. W. 816.

Construction of statutes.

§ 105. The sérvice contemplated by the first section is a service
in accordance with § 310. The mere mailing of a summons and
its receipt do not constitute such service.) An action is not begun
against a person by amendment until he is served with an order of
the court or process.? Under these sections an action is not com-
menced for the purpose of stopping the running of the statute of
limitations until service of summons has been effected or until serv-
ice has been attempted and followed up by actual service within
sixty days or the commencement of publication within that time.®
If the summons is delivered with the intent that it shall be served
and the illness of the defendant prevents service upon him, his
death soon after such delivery excuses compliance with the provi-
sion requiring publication.* It is not indispensable that there should
be a manual delivery of the summons to the sheriff. Leaving it
on his desk or in a place designated by him for such purposes is
sufficient.® As to each defendant in an action, the action is com-
menced and is pending only from the time of service of the sum-
mons on him, or of his appearance without service; and, where
each may object that the action was not commenced within the time
limited by statute, its commencement as to his objection is to be
determined by the time of service on him, and not by the time of
service on some other defendant.®

1 Sherry v. Gilmore, 58 Wis. 324.

* See Erskine v. Mcllrath, 6o Minn. 485, 62 N. W. 1130.

® Auerbach v. Maynard, 26 Minn. 421, 4 N. W. 816; Knowlton

v. Watertown, 130 U. S. 327.

* Riley v. Riley, 141 N. Y. 4009.

® Michigan Ins. Co. v. Edred, 130 U. S. 603.

¢ Smith v. Hurd, so Minn. 503, 52 N. W. 922,

§ 106. Unless the amendment introduces a new cause of action
the statute of limitations is arrested by the service of the original
pleading.? If the amendment introduces a new cause of action
the pleading is to be construed as of its own date and the statute
of limitations runs against it to the date of service.?

1 Bruns v. Schreiber, 48 Minn. 366, 51 N. W. 120; Markell v. Ray,
75 Minn. 138, 77 N. W. 788: Case v. Blood, 71 lowa, 6323
McKeighen v. Hopkins, 19 Neb. 33.

3 Schulze v. Fox, 53 Md. 37; Atkinson v. Amador etc. Co. 53 Cal.
102; Hester v. Mullen, 107 N. C. 724; Hills v. Ludwig, 40
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Ohio St. 374; Monticello v. Grant, 104 Ind. 168. See Boen
v. Evans, 72 Minn. 169, 75 N. W. 116.

§ 107. The commencement of an action to sequester the prop-
erty of a corporation by a creditor, and his exhibiting his claim
against it, tolls the statute both as to the corporation and its stock-
holders.

London etc. Co. v. St. Paul etc. Co. 84 Minn. 144, 86 N. W. 872;

Potts v. St. Paul etc. Assoc. 84 Minn. 217, 87 N. W. 60o4.

§ 108. The exceptions to the general rule specified in the stat-
ute clearly show that none else were intended.! The language of
the statute must prevail and no reasons based on apparent incon-
venience or hardship can justify a departure from it.* The courts
have no dispensing power in favor of parties who do not discover
their rights until their remedy is gone.?

! Cock v. Van Etten, 12 Minn. 522 Gil. 431.

? Amy v. Watertown, 130 U. S. 324.

3 Cock v. Van Etten, 12 Minn. 522 Gil. 431; P. P. Mast & Co.

v. Easton, 33 Minn. 161, 22 N. W. 253.

DEATH OF PARTY
The statutes.

§ 109. “If a person entitled to bring an action dies before the
expiration of the time limited for the commencement thereof, and
the cause of action survives, an action may be commenced by his
personal representatives after the expiration of that time, and with-
in one year from his death. If a person against whom an action
may be brought, dies before the expiration of the time limited for
the commencement thereof, and the cause of action survives, an
action may be commenced against his representatives, after the
expiration of that time, and within one year after the issuing of let-
ters testamentary or of administration.”

[G. S. 1894 § 5148]

§ 110. “The time which elapses between the death of a person
and the granting of letters testamentary and of administration on
his estate, not exceeding six months, and the period of six months
after the granting of such letters, are not to be deecmed any part
of the time limited for the commencement of actions by executors
or administrators.”

[G. S. 1894 § 5149]

Construction of statutes. .

§ 111. These two sections are to be construed together. The
first states the general rule while the second states an exception
thereto. The second section applies only to those cases where the
person entitled to bring the action dies within the last year of the
term of limitation.® These sections relate to causes of action ma-
tured and existing against a decedent at the time of his death, as
to which the statute has commenced to run before his death and
as to which the statute might operate as a bar before an action
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could be brought, unless provisions were made for extending the
time within which an action may be brought until the appointment
of an administrator. They operate to lengthen, not to shorten, the
time within which action may be brought.? An action to foreclose
a mortgage does not fall within the second section.® -An action for
death by wrongful act does not fall under the first section.*
! Wood v. Bragg, 75 Minn. 527, 78 N. W. 93. See St. Paul Trust
Co. v. Sargent, 44 Minn. 449, 47 N. W. 351.
* Wilkinson v. Estate of Winne, 15 Minn. 159 Gil. 123.
* Hill v. Townley, 45 Minn. 167, 47 N. W. 653. See, Rogers v.
Benton, 39 Minn. 39, 38 N. W. 765.
¢ Rugland v. Anderson, 30 Minn. 386, 15 N. W. 676.

_ ABSENCE FROM THE STATE
The statute.

§ 112. “If, when the cause of action accrues against a person, he
is out of the state, the action may be commenced within the times
herein limited after his return to the state; and if, after the cause
of action accrues, he departs from and resides out of the state, the
time of his absence is not part of the time limited for the commence-
ment of the action.”

[G. S. 1894 § 5145]

Not applicable to actions of ejectment.

§ 113. The exceptions in this statute do not apply to an action
for the recovery of real property but only to those actions where
the time begins to run when the cause of action against the de-
fendant arises. In the case of adverse possession the time begins to
run at the time of the desseisin, and not at the time when the par-
ticular defendant might have been sued, and continues to run while
the disseisin continues. And as the desseisor, or his successor in the
adverse holding, may continue the adverse possession by his tenants
or agents, against whom the owner may have his action to recover
possession, the absence from the state of such disseisor or his suc-
cessor does not interrupt the running of the statute.

City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W.

17; Ramsey v. Glenny, 45 Minn. 401, 48 N. W. 322.

Applicable to judgments.

§ 114. The statute is applicable to an action on a domestic judg-
ment.

Newlove v. Pennock, 123 Mich. 260, 82 N. W. 54.

Not applicable to actions to foreclose or redeem.

§ 115. This statute is not now applicable to an action for the
foreclosure of a mortgage.! Formerly the rule was otherwise.?
Nor is the statute applicable to an action to redeem from a mort-
gage.®

! Hill v. Townley, 45 Minn. 167, 47 N. W. 653. See § 183.

* Whalley v. Eldridge, 24 Minn. 358, Rogers v. Benton, 39 Minn.
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39, 38 N. W. 765; Foster v. Johnson, 44 Minn. 290, 46 N.
W. 356; Carson v. Cochran, §2 Minn. 67, 53 N. W. 1130.

8 Parsons v. Noggle, 23 Minn. 328; Bradley v. Norris, 63 Minn.
156, 65 N. W. 357 and cases cited; Id. 67 Minn. 48, 69 N.
W. 624; Backus v. Burke, 63 Minn. 272, 65 N. W. 459.

Not applicable to foreign corporations with officers here.

§ 116. The mere theoretical domicil of a corporation in another
state, by reason of its having been created there, does not bring
it within the operation of this statute if it has officers or agents in
this state upon whom process may be served.

City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W.

17; Travelers’ Ins. Co. v. Fricke, g9 Wis. 367, 78 N. W. 407.

Absence from state when cause acorues.

§ 117. If, when the cause of action accrues against a person,
he is out of the state, the action may be commenced within the
time herein limited after his return to the state.! It is the general
rule that the statute does not begin to run in favor of the party
to be charged until he comes within the jurisdiction.?

1 Gill v. Bradley, 21 Minn. 15; Duke v. Balme, 16 Minn. 306 Gil.
270; Town v. Washburn, 14 Minn. 268 Gil. 199; Wilkinson v.
Estate of Winne, 15 Minn. 159 Gil. 123.

* Hoyt v. McNeil, 13 Minn. 390 Gil. 362; Fletcher v. Spaulding,
9 Minn. 64 Gil. 54; O’Mulcahey v. Gragg, 45 Minn. 112, 47
N. W. 543; Smith v. Glover, 44 Minn. 260, 46 N. W. 406;
May v. Colyer, 54 Minn. 14, 55 N. W. 744; McConnell v.
Spicker, (S. D.) 87 N. W. 574.

Departure from state.

§ 118. If, after the cause of action accrues the debtor departs
from and resides out of the state his new residence out of the state
must, in order to toll the statute, be not merely temporary and
occasional but of such character and with such intent, as to con-
stitute a new domicil.! The statute applies to non-residents and
citizens alike.?

1 Venable v. Paulding, 19 Minn. 488 Gil. 422; Duke v. Balme, 16

Minn. 306 Gil. 270; Kerwin v. Sabin, s0 Minn. 320, 52 N.
W. 642, 17 L. R. A. 225; Hallett v. Bassett, 100 Mass. 169.
See, Lawson v. Adlard, 46 Minn. 243, 48 N. W. 1019; Keller

v. Carr, 40 Minn. 428, 42 N. W. 292; Missouri etc. Trust
Co. v. Norris, 61 Minn. 256, 63 N. W. 634.

2 Carpenter v. Wells, 21 Barb. (N. Y.) 593; Mayer v. Friedman,
7 Hun 218, affirmed, 69 N. Y. 608. See Jordan v. Secombe,
33 Minn. 220, 22 N. W. 383; McConnell v. Spicker, (S. D.)
87 N. W. 574.

Residence and domicil.

§ 119. Residence and domicil are not synonymous. Residence
is an act; domicil is an act coupled with an intent. A man may
have a residence in one state or country, and his domicil in another,
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and he may be a non-resident of the state of his demicil, in the
sense that his place of actual residence is not there.
Keller v. Carr, 40 Minn. 428, 42 N. W. 292; Lawson v. Adlard,
46 Minn. 243, 48 N. W. 1019; Missourj etc. Trust Co. v. Nor-
ris, 61 Minn. 256, 63 N. W. 634.

§ 120. No one word is more synonymous with the word domicil
than our word home. Where a person lives is to be taken prima
facie to be his domicil unless other facts establish the contrary.
If a person takes up a fixed, present residence out of the state he
loses his domicil here though he has an intention of returning at
some future indefinite time. Domicil never depends on a bald in-
tent. A domicil of choice is more easily changed than a domicil
of origin. A domicil once acquired remains until a new one is
acquired. The place where a married man keeps his family is gen-
erally to be deemed his domicil.

Venable v. Paulding, 19 Minn. 488 Gil. 422.

§ 121. It is for the husband, as head of the family, to determine
and fix the domicil of the family, including that of the wife. As
a general rule the domicil of the husband is the domicil of the wife.
When a divorce has been granted to the wife, and unrestricted
custody of the minor child of the marriage given to her in the judg-
ment, her domicil establishes that of the child.®* The legal guard-
ian of a child may fix the domicil of the child and it is the general
rule that the domicil of the guardian is the domicil of the child.?
The domicil of the mother is the domicil of the child when the hus-
band has deserted the family.*
! Williams v. Moody, 35 Minn. 280, 28 N. W. s10; Fox v. Hicks,
81 Minn. 197, 83 N. W. 538; Muus v. Muus, 29 Minn. 115,
12 N. W. 343; Anderson v. Watt, 138 U. S. 694.

* Fox v. Hicks, 81 Minn. 197, 83 N. W. 538.

3 Townsend v. Kendall, 4 Minn. 412 Gil. 315; Fox v. Hicks, 81
Minn. 197, 83 N. W.,538.

¢ Fox v. Hicks, 81 Minn. 197, 83 N. W. 538.

Return to state.

§ 122. The return must be open and notorious and under such
circumstances that the creditor could, with reasonable diligence,
find the debtor and serve him with process.

Engel v. Fischer, 102 N. Y. 400.

Burden of proof.

§ 123. It is the general rule that the party claiming the benefit
of the statute must prove the facts essential to bring him within it.!
Where a person lives is presumed to be his domicil unless the facts
in evidence establish the contrary.?

1 Duke v. Balme, 16 Minn. 306 Gil. z7o0.

* Venable v. Paulding, 19 Minn. 488 Gil. 422; Anderson v. Watt,

138 U. S. 694.
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Question for fury.

§ 124. Whether a person has acquired a new domicil out of the
state is a question for the jury, except where only one reasonable
inference can be drawn from the evidence.

Venable v. Paulding, 19 Minn. 488 Gil. 422; Kerwin v. Sabin,

50 Minn. 320, 52 N. W. 642.

ACTION ON CAUSE OF ACTION ACCRUING OUT OF
STATE
The statute.

§ 125. “When a cause of action has arisen in a state or territory
out of this state, or in a foreign country, and, by the laws thereof,
an action thereon cannot there be maintained by reason of the
lapse of time, an action thereon cannot be maintained in this state,
except in favor of a citizen thereof, who has had the cause of ac-
tion from the time it accrued.”

[G. S. 1894 § 5146]

Construction of statute.

§ 126. All statutes of limitations, in prescribing the periods,
have reference, for the beginning of such periods, to the time when
the opportunity to commence the action arises. This opportunity
arises, in respect to causes of action accruing in foreign states, upon
the concurrence of two things, namely, the existence of facts con-
stituting a cause of action suable in the courts of that state and
the presence in it of the defendant in such cause of action. Where
the cause of action did not "arise in this state, nor accrue to a citi-
zen of this state, and it has come under the operation of the limita-
tion law of another state, territory or country, and continued under
its operation till it became a bar, it is to be recognized as a bar in
this state.

Luce v. Clarke, 49 Minn. 356, 51 N. W. 1162.

See, O’'Mulcahey v. Gragg, 45 Minn. 112, 47 N. W. 543; Smith

v. Glover, 44 Minn. 260, 46 N. W. 406; Bigelow v. Ames,
18 Minn. 527 Gil. 471.

§ 127. The time, place, and manner of commencing an action
pertain to the remedy, and he who elects to prosecute his action
in this state must abide by our laws on such subjects. The effect
of this statute is simply to allow a citizen of Minnesota to plead
the statute of limitations of a foreign state or country when it is
more favorable to him than our own, and to allow the same citizen,
when he is plaintiff in a foreign cause of action, which he has had
from the time it accrued, the benefit of our own statute; or, in
other words, it confers a privilege on a defendant when sued by a
foreigner which it denies to him when sued upon the same demand
by a domestic plaintiff. Our own statute of limitations is always
open to such of our citizens as can bring themselves within it, and
foreign statutes may also be taken advantage of against foreign
plaintiffs when more favorable than our own. There is no good
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reason why a foreigner who allows a claim against one of our
citizens to become stale by his own laws, should come here and
revive it. Nor can we see any good reason why our citizens should
rest under greater obligations toward foreign creditors than are im-
posed upon them in regard to our own.

Fletcher v. Spaulding, 9 Minn. 64 Gil. 54.

PERIOD OF DISABILITY EXCLUDED

The statute.

§ 128. “If a person entitled to bring an action mentioned in
this chapter, except for a penalty or forfeiture, is, at the time the
cause of action accrued, either,

(1) Within the age of twenty one years;?! or,

(2) Insane;?* or,

(3) Imprisoned on a criminal charge, or in execution under the
sentence of a criminal court for a term less than his natural life.
The time of such disability is not a part of the time limited for the
commencement of the action, except that the period within which
the action must be brought, cannot be extended more than five
years by any such disability, except infancy, nor can it be so ex-
tended, in any case, longer than one year after the disability ceases.”

[G. S. 1804 § 5147]

1 Backus v. Burke, 63 Minn. 272, 65 N. W. 459. See Minnesota

Debenture Co. v. Dean, 85 Minn. 473, 89 N. W. 848.

? Kelley v. Gallup, 67 Minn. 169, 69 N. W. 812.

Construction of statute.

§ 129. The disability which, by virtue of this statute, will arrest
the running of the statute of limitations, must exist at the time the
cause of action accrued. If the statute once begins to run against
a party, it continues to run until the bar is complete. No subse-
quent disability, not even insanity, will impede it.

Kelley v. Gallup, 67 Minn. 169, 69 N.. W. 812; Black v. Ross,

110 Iowa 112, 81 N. W. 229.

Infancy.

§ 130. The statute of -limitations does not run against an infant
although he has a guardian who might bring an action. The fact
that a guardian or the infant himself by next friend brings an action
before the disability is removed does not operate as a waiver of the
saving clause in favor of the disability. The fact that others who
are of full age are jointly interested in the claim is immaterial.?
In case of adverse possession of land, where the statute of limita- .
tions begins to run against the ancestor, it will continue to run
against the heir although he is under the disability of infancy when
" the right accrues to him.? The running of the statute is in no
case affected by the fact that the defendant is an infant.3

! Keating v. Michigan Central Ry. Co. 94 Wis. 219.

* Swearingen v. Robertson, 39 Wis. 462.

3 Petelon v. His Creditors, 51 La. Ann. 1660.
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Insanity.

§ 131. The word insane as here used is not to be confined to
persons “wholly without understanding” but includes any person who
is'non compos or “of unsound mind” as that phrase is used in the
statute of wills.! The insanity of an infant defendant does not af-
fect the running of the statute.? .

1 Burnham v. Mitchell, 34 Wis. 117.

* Baird v. Reynolds, g9 N. C. 473; Grady v. Wilson, 115 N. C.

344-

PERIOD OF WAR EXCLUDED
The statute.

§ 132. “When a person is an alien, subject or citizen of a coun-
try at war with the United States, the time of the continuance of the
war is not a part of the period limited for the commencement of
the action.”

[G. S. 1894 § 5150] See Amy v. Watertown, 130 U. S. 320.

PERIOD COVERED BY INJUNCTION EXCLUDED

The statute.

§ 133. “When the commencement of an action is stayed by in-
junction, or statutory prohibition, the time of the continuance of
the injunction or prohibition is not part of the time limited for
the commencement of the action.”

[G. S. 1894 § 5151] See upon the subject generally: Albright

v. Albright, 70 Wis. 528; Van Wagonen v. Terplenning, 122
N. Y. 222; Fincke v. Funke, 25 Hun (N. Y.) 616; Mead v.
Jenkins, 95 N. Y. 31.

Application of statute.

§ 134. It is generally held that bankruptcy proceedings suspend
the running of the statute.? Where by any form of proceedings,
the property of a debtor is taken possession of by the court, to be
administered for the benefit of all the creditors and to be distributed
among them in payment for their debts, the statute does not run
against any debts which were not barred by the statute at the time
possession of the property was taken by the court,? The statute
has no application to a limitation prescribed by contract.® The
plaintiff being prohibited by the city charter from bringing suit
until thirty days from the presentation of his claim it was held that
the running of the statute was suspended for that period.* It is
not necessary that the injunction should be actually served. It is
sufficient if the creditor had notice of it.*
1 Davidson v. Fisher, 41 Minn. 363, 43 N. W. 79; In re St. Paul
German Ins. Co. §8 Minn. 163, 59 N. W. 996; Von Sachs
v. Kretz, 10 Hun 95, 72 N. Y. 548; Hoff v. Funkenstein, 54
Cal. 233; Rosenthal v. Plumb, 25 Hun (N. Y.) 336.

* Ludington v. Thompson, 4 App. Div. (N. Y.) 117; In re St.
Paul German Ins. Co. 58 Minn. 163, 59 N. W. 996.
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3 Wilkinson v. First National Fire Ins. Co. 72 N. Y. 499.

¢ Brehm v. Mayor, 104 N. Y. 186. See Clowes v. Mayar, 47
Hun (N. Y.) 539.

S Berrier v. Wright, 26 Barb. (N. Y.) 208; McQueen v. Bab-
cock, 41 Barb. (N. Y.) 337; Sands v. Campbell, 31 N. Y.
345; Hubbell v. Medbury, 53 N. Y. ¢8.

TIME OF DISABILITY
The statute.
§ 135. “No person can avail himself of a disability, unless it ex-
isted at the time his right of action accrued.”
[G. S. 1894 § 5152] See Kelley v. Gallup, 67 Minn. 169, 69 N.
W. 812; Black v. Ross, 110 Iowa 112, 81 N. W. 229; Hogan
v. Kurtz, g4 U. S. 773; McDonald v. Hovey, 110 U. S. 619.

TWO OR MORE CO-EXISTING DISABILITIES

The statute.

§ 136. “When two or more disabilities co-exist at the time the
right of action accrues, the limitation does not attach unti they
are all removed.”

[G. S. 1894 § 5153] See Hogan v. Kurtz, 94 U. S. 773; Sims

v. Everhardt, 102 U. S. 300.

Tacking.

§ 137. Cumulative disabilities are not allowed. A disability aris-
ing subsequent to the accrual of the cause of action cannot be tacked
to one existing at that time.

Demarest v. Wynkoop, 3 Johns. (N. Y.) 129; Mercer v. Selden,

1 How. (U. S.) 51; Davis v. Coblens, 174 U. S. 719.

NEW ACTION AFTER REVERSAL ON APPEAL

The statute.

§ 138. “If any action is commenced within the time prescribed
therefor, and judgment given therein for the plaintiff, and the same
is arrested or reversed on error or appeal, the plaintiff may com-
mence a new action within one year after such reversal or arrest.
That all the provisions of this title as to the time of the commence-
ment of civil actions shall apply to municipal and all other corpora-
tions with like power and effect as the same applies to natural
persons.”

[G. S. 1894 § 5155] See St. Paul & Duluth Ry. Co. v. City of
Duluth, 73 Minn. 270, 76 N. W. 35.
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PART PAYMENT
General rule. ) .

§ 130. It i§ the general rule that a part payment of a subsisting
debt sets the statute of limitations funning afresh as to the balance.?
But to have such effect the payment must be a voluntary one, made
as part of a larger indebtedness, and under such circumstances as
will warrant the court or jury in finding an implied promise to pay
the balance.? The natural inference to be drawn from a part
payment is that the debtor recognizes the debt as a subsisting obliga-
tion. The circumstances of the payment must be such as not to
negative such inference.* This is the meaning of the rule that the
payment must be made “under such circumstances as will warrant
the court or jury in finding an implied promise to pay the balance”
or, as it is sometimes expressed, “under such circumstances as rea-
sonably, and by fair implication, leads to the inference that the
debtor intended to renew his promise of payment.” A voluntary
payment in part of a larger indebtedness, without reservation, quali-
fication, protest or other act negativing the inference that the debtor
regarded the balance as a subsisting obligation, justifies the court
or jury in finding an implied promise to pay the balance.* In an
early case ® in this state it was held that “there is no doubt that a
part payment, without words or acts to indicate its character, would
not be construed as carrying with it an acknowledgment that more
was due and would be paid; that is, it would not be evidence from
which a jury would be warranted in inferring a new promise.” This
language is very misleading if not positively erroneous. In a later
case ® it was said “that a careful reading of the opinion of the coutt
in Brisbin v. Farmer will make it evident that the words “part pay-
ment are used as the equivalent of the words ‘payment of a part.’
and that the méaning of the court is that the payment of a part
of a larger subsisting debt, as a part thereof, if unaccompanied by
facts or circumstances of a contrary or inconsistent tendency, may
be evidence from which a new promise can properly be inferred,
or, as it may be otherwise stated, evidence of a fact which imter-
rupts the running of the statute of limitations.” “In order to take
a case out of the statute of limitations by a part payment it must
appear, in the first place, that the payment was made on account
of a debt; secondly, it must appear that the payment was made
on account of the debt for which the action is brought. But the
case must go further, for it is necessary, in the third place, to show
that the payment was made as part payment of a greater debt;
because the principle upon which a part payment takes a case out of
the statute is that it ddmits a greater debt to be due at the fime
of the part payment. Unless it amounts to an admission that more
is due, it cannot operate as an admission of any still existing debt.” *

1 Fisk v. Stewart, 24 Minn. ¢97; Clarkin v. Brown, 8 Minn. 361,

83 N. W. 351; Downer v. Read, 17 Minn. 493 Gil. 470; Gor-
don v. Ven, 535 Minn. 105, 56 N. W. 581.
* Erpelding v. Ludwig, 39 Minn. 518, 40 N. W. 829. Brisbin
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v. Farmer, 16 Minn. 215 Gil. 187; Chadwick v. Cornish, 26
Minn. 28, 1 N. W. 55; Clarkin v. Brown, 80 Minn. 361, 83 N.
W. 351,

8 Shepherd v. Thompson, 122 U. S. 231; Brisbin v. Farmer, 16
Minn. 215 Gil. 187; Chadwick v. Cornish, 26 Minn. 28, 1 N. W.
55; Smith v. St. Paul German Fire Ins. Co. 56 Minn. 202,
57 N. W. 47s.

¢ Oevermann v. Loebertmann, 68 Minn. 162, 70 N. W. 1084;
Clarkin v. Brown, 80 Minn. 361, 83 N. W. 351; Wolford v.
Cook, 71 Minn. 77, 73 N. W. 706; Downer v. Read, 17 Minn.
493 Gil. 470; Young v. Perkins, 29 Minn. 173, 12 N. W. 515.

® Brisbin v. Farmer, 16 Minn. 215 Gil. 187. Followed in Chadwick
v. Cornish, 26 Minn. 28, 1 N. W. 55; Smith v. St. Paul Ger-
man Fire Ins. Co. 56 Minn. 202, 57 N. W. 475.

* Young v. Perkins, 29 Minn. 173, 12 N. W. 515. See, also,
Oevermann v. Loebertmann, 68 Minn. 162, 70 N. W. 1084.

7 Baron Parke in Tippets v. Heane, 1 C. M. & R. 252.

Theory of rule.

§ 140. The rule that the partial payment of a debt takes it out
of the operation of the statute of limitations is founded upon the
theory that a payment of a part of a subsisting debt is acknowledg-
ment that the debt exists, from which the law implies a new promise
to pay the balance.? It must appear that the debtor intended to
recognize the obligation of an entire debt of which he has paid a
part so as to imply a promise. Part payment is only evidence of
a promise or a fact from which a promise may be implied. It is the
new promise or contract, upheld by the original consideration, which
must be relied on to support an action otherwise barred by lapse
of time, though the declaration in form pursues the old contract
or cause of action.® It matters not whether the payment was made
before or after the running of the statute. There must be a new
promise, express or implied, to keep a debt alive as well as to revive
it.* ‘This doctrine of the necessity of a promise, express or im-
plied, was no doubt originally adopted to meet the requirements
of common law pleading. A promise was essential to the action
of assumpsit by which the obligation was generally enforced. The
doctrine survives to confuse the whole subject. There is no longer
any reason for holding a fictitious promise essential. “Instead of
saying that there must be a new promise to remove the bar of the
statute it is more correct to say that the evidence must be such
that the law can imply a new promise where the form of action
.is such as to render a promise material.” * We have no forms of ac-
tion in this state and the fiction of a promise should be discarded.
The real basis of the rule is the acknowledgment of the debt as a
subsisting obligation—the acknowledgment of a balance due. This
the law regards as a new obligation upon which the statute begins
to run independently of the prior obligation. A partial payment
revives the liability because it is deemed a recognition of it and an
assumption anew of the balance.® While the law encourages prompt-
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itude in the prosecution of remedies, yet, as the statute of limita-
tions never pays a debt, although it may bar the remedy, it gives
effect to such affirmative acts of the debtor as tend to recognize
or pay an honest indebtedness.®

! Wolford v. Cook, 71 Minn. 77, 73 N. W. 706; Erpelding v. Lud-

wig, 39 Minn. 518, 40 N. W. 829.

? Willoughby v. Irish, 35 Minn. 63, 27 N. W. 379.

s Id. :

¢ 1 Smith, Leading Cases (8th Ed.) 1007.

® Hewlett v. Schenck, 82 N. C. 234.

¢ Oevermann v. Loebertmann, 68 Minn. 162, 70 N. W. 1084.

Part payment not conclusive.

§ 141. Part payment is not of itself conclusive evidence to take
a case out of the statute. The circumstances that attend such a
payment may wholly disprove a promise to pay more. A payment
in full settlement and satisfaction does not operate to take a cause
of action out of the operation of the statute.

Conway v. Wharton, 13 Minn. 158 Gil. 145; Brisbin v. Farmer,

16 Minn. 215 Gil. 187.

By whom madce—joint and several debtors,
§ 142. In order to prevent the running of the statute a partial
payment must have been made by the debtor himself, or for him
by his authority, or subsequently ratified if made in his name with-
out his authority.! It is the law of this state that a partial pay-
‘ment by one of several joint and several debtors is inoperative to pre-
vent the running of the statute as to the others.® A partial payment
of a partnership debt, made by one partner after a dissolution of
the firm will prevent the running of the statute as to the other part-
ners, in favor of a creditor who has had dealings with the partner-
ship and has had no notice of its dissolution.* Where one of two
joint and several debtors makes a payment in his own behalf, the
mere fact that the other debtor, after knowledge of such payment,
verbally promises to pay the balance, will not constitute a ratifica-
tion of the payments as having been made for him or in his behalf.*
1 Pfenninger v. Kokesch, 68 Minn. 81, 70 N. W. 867; Wolford v.
Cook, 71 Minn. 77, 73 N. W. 706; Clarkin v. Brown, 80 Minn.
361, 83 N. W. 351.

2 Willoughby v. Irish, 35 Minn. 63, 27 N. W. 379; Davison v. Sher-
burne, 57 Minn. 355, 59 N. W. 316; Pfenninger v. Kokesch,
68 Minn. 81, 70 N. W. 867. See Whitaker v. Rice, 9 Minn. 13
Gil. 1.

8 Davison v. Sherburne, 57 Minn. 355, 50 N. W. 316.

¢ Plenninger v. Kokesch, 68 Minn. 81, 70 N. W. 867.

§ 143. A partial payment made by a trustee or assignee of an in-
solvent debtor does not interrupt the running of the statute.
Smith v. St. Paul German Fire Ins. Co. 56 Minn. 202, 57 N. W.

475.
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Must clearly spply to debt in action.
§144. It must unequwocally appear that the payment was made
on the specific debt involved in the action.? But it will be presumcd
to have made on the debt proved by the creditor unless another is
shown to exist by his evidence or that of the debtor.?
‘1 Oevermann v. Loebertmann, 68 Minn. 162, 70 N. W. 1084.
* Whitcomb v. Whiting, 1 Smith, Leading Cases, 1016, g91. See
Whitney v. Reese, 11 Minn. 138 Gil. 87.

-

Part payment need not be in money.

§ 145. It is not necessary, for the purpose of interrupting the
statute, that the part payment should be in actual money. A pay-
ment in goods may be sufficient for that purpose. So, the indorse-
ment and del;very by the debtor of the note of a third party as col-
lateral security for his indebtedness to another, the proceeds when
collected to be applied on the debt, may operate as a payment suffi-
cient to take it out of the statute. But if collateral securities which
were given contemporaneously with the original obligation are sub-
sequently realized upon and the proceeds applied to the part payment
of the debt the debtor’s passxve acquiescence in such application
does not interrupt the running of the statute. If a debtor volun-
tarily, and in the absence of any circumstances repelling the infer-
ence of an implied promise to pay the whole debt, transfers to his
creditor new and additional collateral securities for the payment of
his debt, the proceeds of which, when realized on, to be applied to-
wards its payment, it will constitute a “part payment,” which will
interrupt the runmng of the statute, as of the date of the transfer of
the securities.

Wolford v. Cook, 71 Minn. 77, 73 N. W. 706.

§ 146. The entry of a credit on an account, for an amount which
the debtor claims to have paid on it at some former time, does not
amount to a part payment on the date of the credit which will pre-
vent the statute from running.

Erpelding v. Ludwig, 39 Minn. 518, 40 N. W. 829.

Time of part payment.

§ 147. A distinction is sometimes made, in the degree of proof
required, between a part payment made before the running of the
statute and one made after it has run.

See Clarkin v. Brown, 80 Minn. 361, 83 N. W. 351, § 154.

ACKNOWLEDGMENT OF DEBT—NEW PROMISE

The statute.

§ 148. “No acknowledgment or promise is sufficient evidence of
a new or continuing contract by which to take the case out of the
operation of this chapter [statute of limitations], unless the same is
contained in some writing, signed by the party to be charged there-
by; but this section shall not alter the effect of any payment of prin-
cipal or interest.”
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[G. S. 1804 § 5154] Statute cited: Pfenninger v. Kokesch, 68
Minn. 81, 70 N. W. 867; McManaman v. Hinchley, 82 Minn.

296, 84 N. W. 1018.

General statement.

§ 149. There must be either an express promise, or an acknowl-
edgment expressed in such words, and attended by such circum-
stances, as give to it the meaning, and therefore the force and effect,
of a new promise. In the case of an acknowledgment or implied
promise, there should be a direct recognition of the indebtedness
sued on, from which a willingness to pay the same may reasonably be
implied. If there be nc express promise, but a promise is to be raised
by implication of law from the acknowledgment of the party, such
acknowledgment ought to contain an unqualified and direct admis-
sion of a previous subsisting debt which the party is liable and will-
ing to pay. If there be accompanying circumstances which repel
the presumption of a promise or intention to pay, if the expression
be equivocal, vague and indeterminate, leading to no certain conclu-
sion, but at best to probable inferences which may affect different
minds in different ways they ought not to go to the jury as evidence
of a new promise to revive the cause of action.! The willingness to
pay need not be express but is implied from the unqualified and
unconditional acknowledgment of the debt. The acknowledgment
must be an admission, not that the debt was just originally but that
it continues due at the time of the acknowledgment.? The statute of
limitations does not operate to raise a presumption of payment, but
is a statute of repose; hence, to revive a legal obligation once ter-
minated by the effect of the statute, requires something more than
a mere acknowledgment that a past debt is still unpaid.®* The ac-
knowledgment must be on the one hand broad enough to include the
specific debt in question, and on the other sufficiently precise and
definite in its terms to show that this debt was the subject matter of
the acknowledgment. It ought clearly to appear in all cases that it
relates to the identical debt which is sought to be recovered on the
strength of it; and where there are more debts than one due from
the defendant to the plaintiff, it must appear to which it applies.*

! Whitney v. Reese, 11 Minn. 138 Gil. 87; Smith v. Moulton, 12
Minn. 352 Gil. 229; McNab v. Stewart, 12 Minn. 407 Gil. 291;
Brisbin v. Farmer, 16 Minn. 215 Gil. 187; Willoughby v. Irish,
35 Minn. 63, 27 N. W. 379; Denny v. Marrett, 29 Minn. 361, 13
N. W. 148; Russell & Co. v. Davis, 51 Minn. 482, 53 N. W.
766; Drake v. Sigafoos, 39 Minn. 367, 40 N. W. 257.

2 Russell & Co. v. Davis, 51 Minn. 482, 53 N. W. 766.

* Denny v. Marrett, 29 Minn. 361, 13 N. W. 148; Willoughby v.
Irish, 35 Minn. 63, 27 N. W. 379. :

¢+ Whitney v. Reese, 11 Minn. 138 Gil. 87.

Acknowledgment cannot be withdrawn. .

§ 150. An acknowledgment taking a debt out of the statute can-
not be withdrawn so as to restore the bar.

Sanborn v. School District, 12 Minn. 17 Gil. 1.
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Acknowledgment of corporation.

§ 151. When the action of a corporation, as, for example, a
school district, constitutes in substance an acknowledgment or prom-
ise sufficient to take a debt out of the statute and such action is
made a matter of record the record is a writing which satisfies the
statute.

Sanborn v. School District, 12 Minn. 17 Gil. 1.

Conditional promise.

§ 152. A conditional promise to pay a debt will not take it out
of the statute unless the condition is performed.

McNab v. Stewart, 12 Minn. 407 Gil. 291.

Parol evidence inadmissible.

§ 153. The written acknowledgment or promise must itself de-
scribe or furnish the means of identifying the debt or debts to which
it refers and cannot be supplemented by parol evidence.

Russell & Co. v. Davis, §1 Minn. 482, 53 N. W. 766.

Time of acknowledgment.

§ 154. It is immaterial whether the acknowledgment was made
before or after the running of the statute and no higher degree of
proof is required in the latter case than in the former.

1 Smith, Leading Cases (8th Ed.) g91; Drake v. Sigafoos, 39

Minn. 367, 40 N. W. 257.

Account stated.

§ 155. An account stated, which is not supported by evidence of
some writing signed by the party to be charged, will not prevent the
running of the statute against previously existing liabilities included
therein. An action on an account stated may, of course, be estab-
lished by oral promises or acknowledgments; but such proof will
not operate to take the case out of the general rule of limitation.
The stating of the account does not, either with an express oral
promise or an implied promise to pay it, fix a new period from
which the statute starts to run.

Erpelding v. Ludwig, 39 Minn. 518, 40 N. W. 829.

§ 156. To make an indorsement upon a promissory note of a
partial payment thereon evidence to prevent the bar of the statute
of limitations, it must appear by evidence dehors the indorsement
that it was made at a time when it was against the interest of the
holder of the note to make it.

Young v. Perkins, 29 Minn. 173, 12 N. W. 515; Willoughby v.
Irish, 35 Minn. 63, 27 N. W. 379; Erpelding v. Ludwig, 39
Minn. 518, 40 N. W. 829; Smith v. St. Paul German Fire Ins.
Co., 56 Minn. 202, 57 N. W. 475; Drake v. Sigafoos, 39 Minn.
367, 490 N. W, 257.
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ACTIONS ON CONTRACTS AND OTHER OBLIGATIONS

The statute.

§ 157. The statute provides that an action upon a contract or
other obligation, express or implied, shall be commenced within six
years after the cause of action accrues. ‘

See G. S. 1894 § 5136.

§ 158. The following actions have been held to come within this
provision of the statute: an action on the implied contract of a ferry
company to carry safely;? an action for an accounting between part-
ners; ? an action to compel specific performance of a contract for the
sale of real property; ® an action by a mortgagor against a mortgagee
to recover a surplus at a sale under a power;* an action on an ac-
count for goods sold and delivered at different dates;® an action to
foreclose a mortgage, so far as the right to a deficiency judgment is
concerned; ® an action for an accounting;? an action on a bond to
secure distribution of estate of decedent;* an action on the official
bond of a constable;® an action against a municipality for damages
set apart for the owner in condemnation proceedings;!® an action
to enforce an implied trust;!! an action for the recovery of part
payments on a contract for the sale of land ; ** an action on a guard-
ian’s bond:* an action on a promissory note;'* an action on in-
stallments of salary;® an action to secure refundment of money
paid at a void tax sale.?®

! Blakeley v. Le Duc, 22 Minn. 476.

? McClung v. Capehart, 24 Minn. 17. See Thompson v. Crosby,

62 Minn. 324, 64 N. W. 823.

* Lewis v. Prendergast, 39 Minn. 301, 39 N. W. 8o02.

¢ Ayer v. Stewart, 14 Minn. 97 Gil. 68.

8 Cousins v. St. Paul etc. Ry. Co., 43 Minn. 219, 45 N. W. 429.

¢ Slingerland v. Sherer, 46 Minn. 422, 49 N. W. 237.

" Thompson v. Crosby, 62 Minn. 324, 64 N. W. 823; Muus v.

Muus, 29 Minn. 115, 12 N. W. 343.

8 Olson v. Fish, 75 Minn, 228, 77 N. W. 818.

* Litchfield v. McDonald, 35 Minn. 167, 28 N. W. 191.

10 Stillwater etc. Ry. Co. v. City of Stillwater, 66 Minn. 176, 68 N.

W. 836.
111d. But see Burk v. Western Land Assoc, 40 Minn. 506, 42 N.
W. 479.

12 Jorgenson v. Jorgenson, 81 Minn. 428, 84 N. W, 221.

12 Brandes v. Carpenter, 68 Minn. 388, 71 N. W. 402.

14 Fletcher v. Spaulding, 9 Minn. 64 Gil. 54.

18 Wood v. Cullen, 13 Minn. 394 Gil. 365.

1¢ State v. Olson, 58 Minn. 1, 59 N. W. 634.
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ACTIONS FOR FRAUD
The statute.

§ 150. The statute® provides that an action for relief on the
ground of fraud shall be commenced within six years after the cause
of action accrues, the cause of action in such case not to be deemed
to have accrued, until the discovery by the aggrieved party of the
facts constituting the fraud.

'G. S. 1804 § 5136.

Applicable to both legal and equitable actions.
§ 160. The statute is applicable alike to legal and equitable ac-
tions. Form is not controlling.
Humphrey v. Carpenter, 39 Minn. 115, 39 N. W. 67; Cock v. Van
Etten, 12 Minn. 522 Gil. 431; Lewis v. Welch, 47 Minn. 193,
48 N. W. 608. See Bausman v. Kelley, 38 Minn. 197, 36 N. W.
197 (an action to remove a cloud on the ground of fraud).

Statute runs from discovery of fraud.

§ 161. The statute begins to run only from the discovery of
the fraud or from the time it ought to have been discovered. Actual
discovery is not always necessary. The means of knowledge are
cquivalent to actual knowledge, that is, a knowledge of facts which
would have put an ordinarily prudent man upon inquiry which, if fol-
lowed up, would have resulted in a discovery of the fraud, is equiva-
lent to actual discovery.

Cock v. Van Etten, 12 Minn. 522 Gil. 431 ; Board of County Comrs.
v. Smith, 22 Minn. g7; Berkey v. Judd, 22 Minn. 287; Hum-
phrey v. Carpenter, 30 Minn. 115, 39 N. W. 67; Lewis v.
Welch, 47 Minn. 193, 48 N. W. 608; Morrill v. Little Falls
Mfg. Co. 53 Minn. 371, 55 N. W. 547; Duxbury v. Boice, 70
Minn. 113, 72 N. W. 838; First Nat. Bank v. Strait, 71 Minn.
69, 73 N. W. 645; Id. 75 Minn. 396, 78 N. W. 101.

§ 162. Constructive notice of the record of a deed in the regis-
ter’s office is insufficient to set the statute running.
Berkey v. Judd, 22 Minn. 287; ‘Duxbury v. Boice, 70 Minn. 113, 72
N. W. 838.

Burden of proof as to discovery of fraud.

§ 163. When an action for relief on the ground of fraud is not
commenced until more than six years after the commission of the
acts constituting the fraud, the burden is on the plaintiff to allege
and prove that he did not discover the facts constituting the fraud
until within six years before the commencement of the action. This
is analogous to the old equity rule, and is bottomed on common sense
and sound principle. The question is what constitutes a “discovery”
within the meaning of the statute? To ascertain what constitutes
“a discovery of the facts constituting the fraud,” reference must be
had to the principles of equity in which this provision had its origin.
and which the legislature must be presumed to have had in mind
when they enacted the statute. In granting relief on the ground of

o8 —
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fraud the foqndqtlon principle of courts of equity was that the party
defrauded is not affected by the lapse of time so long as he remains,
without any fault of his own, in ignarance of the fraud that has been
committed. But equity aided the diligent, and not the negligent.
It was ppposed tp stale claims, and would not permit a party to pro-
long, by his own laches, the time during which he might apply for
relief. Hence, in actions in equity, the rule was that the means of
knpwledge were equivalent to actual knowledge; that is, that a
knowledge of facts which would have put an ordinarily prudent man
upon inquiry which, if followed up, would have resulted in a discovery
of the fraud, was equivalent to actual discovery. Hence, in equity,
where there was no statute of limitations, but merely an application
of the doctrine of laches, the burden was on the plaintiff not merely
to prove that he did not, in fact, discover the fraud until within a rea-
sonable time before he filed his bill, but also to show by the facts
and circumstances connected with the fraud and its discovery that
his failure to discover it sooner was consistent with reasonable dili-
gence on his part and not the result of his own negligence. The
rule under our statute is the same.
Duxbury v. Boice, 70 Minn. 113, 72 N. W. 838. See also, Hum-
phrey v. Carpenter, 39 Minn. 115, 39 N. W. 67; Morrill v. Lit-
tle, 53 Minn. 371, 55 N. W. 547; First Nat. Bank v. Strait, 71
Minn. 69, 73 N. W. 645; Id. 75 Minn. 396, 78 N. W. 101.

Actions within this section.

§ 164. The following actions come within this statute: an action
by a county against its treasurer for fraudulent conversipn of county
funds; ! an action by a principal against an agent for the fraudulent
conversion of funds of the principal;? an action by stockholders to
have a deed of the corporation set aside for fraud;?® an action by
heirs to charge an administrator as trustee;* an action to set aside a
deed obtained by fraud, although recovery of possession of the land
is also sought.®

! Board of County Comrs. v. Smith, 2z Minn. g7.

2 Cock v. Van Etten, 12 Minn. 522 Gil. 431.

8 Morrill v. Little Falls Mfg. Co. 53 Minn. 371, 55 N. W. 547.

4 Lewis v. Welch, 47 Minn. 193, 48 N. W. 608.

8 McMillan v. Cheeney, 30 Minn. 519, 16 N. W. 404; Brasie v.

Minneapolis Brewing Co. g2 N. W. 340.

ACTIONS FOR TORT GENERAI.;LY

The statutes.

§ 165. The statute ! provides that the following actions ex delicto
shall be commenced within six years after the cause of action ac-
crues:

(1) An action for trespass upon real property.

(2) An action for taking, detaining, and injuring personal prop-
erty, including actions for the specific recovery thereof.

(3) An action for criminal conversation, or for any other injury to

— 59 —
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the person or rights of another, not arising on obligation, and not
hereinafter enumerated.®

(4) An action for relief on the ground of fraud.®

' G. S. 1894 § 5136.

2 Brown v. Village of Heron Lake, 67 Minn. 146, 69 N. W 710;

Bryant v. American Surety Co. 69 Minn. 30, 71 N. W. 826;
Ott v. Great Northern Ry. Co. 70 Minn. 50, 72 N. W. 833;
Ackerman v. Chicago etc. Ry. Co. 70 Minn. 35, 72 N. W. 1134.

3 See § 159 et seq.

§ 166. An action for libel, slander, assault, battery, false impris-
onment or other tort resulting in personal injury, must be commen-
ced within two years after the cause of action accrues.

[Laws 1895 ch. 30]

§ 167. An action against a city, village or borough, for personal
injury or loss resulting from negligence must be commenced within
one year after the happening of such injury or loss.

[Laws 1897 ch. 248]

Cases. .

§ 168. An action for negligence is subject to the six year limita-
tion except when brought against a municipality;* an action for ma-
licious prosecution is subject to the two year limitation.?

! Brown v. Village of Heron Lake, 67 Minn. 146, 69 N. W. 710;
Ott v. Great Northern Ry. Co. 70 Minn. 50, 72 N. W. 833;
Bryvant v. American Surety Co. 69 Minn. 30, 71 N. W. 826;
Ackerman v. Chicago etc. Ry. Co. 70 Minn. 35, 72 N. W. 1134.

2 Bryant v. American Surety Co. 69 Minn. 30, 71 N. W. 826.

ACTIONS ON MUTUAL ACCOUNTS

The statute.

§ 169. “In an action brought to recover a balance due upon a
mutual, open and current account, when there have been reciprocal
demands between the parties, the cause of action is deemed to have
accrued from the time of the last item proved in the account on either
side.”

[G. S. 1894 § 5139]

Construction of statute. :

§ 170. The rule that items within six years draw after them other
items beyond that period is by all the cases strictly confined to mu-
tual accounts, or accounts between two parties, which show a reci-
procity of dealing. There must be a mutual, or, as it is otherwise ex-
pressed, an alternate course of dealing. Mutual accounts are made
up of matters of setoff. There must be a mutual credit founded on
a subsisting debt on the other side, or an express or implied agree-
ment for a setoff of mutual debts. It is not an essential element of a
mutual account that each party should have an independent cause of
action against the other for his side of the account. The phrase in
the statute respecting “reciprocal demands” adds nothing to its force.

— 60 —
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In ordinary cases of mutual dealings no obligation is created in re-

gard to each particular item, but only for the balance. And it is the

constantly varying balance which is the debt. The theory upon

which the statute is based is that the credits are mutual and that the

account is permitted to run with the view of ultimate adjustment by

a settlement and payment of the balance.

Green v. Disbrow, 79 N. Y. 1; Gunn v. Gunn, 74 Ga. 555; Par-

ker v. Schwartz, 136 Mass. 30; Porter v. Chicago etc. Ry. Co.
99 Iowa, 351; Stewart’s Appeal, 105 Pa. St. 307. See Leyde
v. Martin, 16 Minn. 38 Gil. 16; Taylor v. Parker, 17 Minn. 469
Gil. 447. -

When statute begins to run.

§ 171. In case of a mutual and open account current the statute
of limitations begins to run at the time of the last item on either
side of the account and in such a case a plaintiff may recover the
whole balance due to him upon such account if he proves any item
upon his own side within the period of limitation, although there has
been no item upon the defendant’s side of the account within that
time.

Day v. Mayo, 154 Mass. 472.

§ 172. When an open, running, mutual account becomes an ac-
count stated it passes within the operation of the statute of limita-
tions so that all claim on account of previous items of the account will
be barred in six years thereafter, although the balance itself may be
carried forward into a new account.

Inhabitants of Belcherton v. Bridgman, 118 Mass. 486.

Cases.
§ 173. An account showing on one side items for goods sold and
delivered at different dates and payments made by the purchaser on
the other side does not come within the statute for the credit is all on
one side and there is nothing to offset.? If credit is given for an arti-
cle of personal property delivered by the debtor to his creditor at a
valuation agreed upon the account is within the statute.? The ex-
istence of an indebtedness by A. to B. and an extension of credit to
B. by A. by reason thereof constitutes a mutual account.®* Where
one tenant in common receives rents and profits on the one side and
on the other pays taxes and other common expenses for which he
has a personal claim against his co-tenants the account is within the
statute.* The statute does not apply to an item of indebtedness
which was not entered umtil after the death of the party sought to
he charged and after the statutory period had run thereon.® An ac-
count including items for services and materials furnished defendant
by the plaintiff and for materials furnished by defendant to plaintiff
is within the statute.®
! Cousins v. St. Paul etc. Ry. Co. 43 Minn. 219, 45 N. W. 429;
Parker v. Schwartz, 136 Mass. 30.

2 Taylor v. Parker, 17 Minn. 469 Gil. 447; Norton v. Larco, 30
Cal. 126; Chambers v. Marks, 25 Pa. St. 2g6; Green v. Dis-
brow, 79 N. Y. 1.
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* Reid v. Wilson (Ga. Dec. 1899) 34 S. E. 608.
¢ Robinson v. Robinson, 173 Madss. 233.

S Iit ré Hugef, 100 Fed. 8b5.

¢ Hannar v. Engelmann, 49 Wis. 278,

ACTIONS ON RUNNING ACCOUNTS NOT MUTUAL

General statement.

§ i74. In the case of an ordinary opén running account, as dis-
tinguished from an open, running, mutual account, the statute runs
on each item from its own date, in the absence of any part payment.!
A part payment or acknowledgment of such an account takes all the
items out of the statute, up to that time.? When such an account
becomes a stated account the statute begins to run afresh if the ac-
counting is in writing and signed by the party sought to be charged.?

! Cousins v. St. Paul etc. Ry. Co. 43 Minn. 219, 45 N. W. 429.

? Clarkin v. Brown, 8o Minn. 361, 83 N. W. 351; Day v. Mayo, 154

Mass. 472; Gordon v. Ven, 55 Minn. 105, 56 N. W. 581.
3 Erpelding v. Ludwig, 39 Minn. 518, 40 N. W. 829; Chace v.
Trafford, 116 Mass. 529.

What part of account.

§ 175. It is competent for the parties to agree that the amount
of an order for the payment of money, given by a third party to
plaintiff on defendant, and accepted by the latter, should be made a
part of an open current account between them, and charged thereon
to defendant; and, this being done, any payment which would take
the balance of the account out of the statute of limitations would also
take the item of the order out of the statute.

Gordon v. Ven, 55 Minn. 105, 56 N. W. 581.

ACTIONS UPON AN ACCOUNT STATED

General rule.

§ 176. An action on an account stated must be brought within
six years irom the time the cause of action accrues. When the
statement of the account is in writing, signed by the party sought to
be charged, the statute begins to run from the time of the settlement.
If the statement is not in writing the statute runs from the dates of
the various previously existing liabilities included therein.* The stat-
ute does not begin to run against a cause of action on an account
stated from the date of the last item of the debit account therein
but only from the date when the account became an account stated.?

! Erpelding v. Ludwig, 39 Minn. 518, 40 N. W. 829; Chace v.

Trafford, 116 Mass. 529.
2 King v. Davis, 168 Mass. 133.

Changing account stated to mutual account.,

§ 177. A creditor cannot, for the purpose of avoiding the statute
of limitations, change the character of an account from an account
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stated to an open, running, mutual account by connecting it with
items arising stbsequent to the statement of the account.
Porter v. Chicago etc. Ry. Co. 99 Iowa, 351; Ross v. Fickling, 25
Wash. L. R. 806, 11 App. D. C. 442.

ACTIONS TO ENFORCE TRUSTS

The statute. :

§ 178. The statute ! provides that an action to enforcé a ttust or
compel an accounting, where thé trustee has neglected to dischatge
his trust, or has repudiated the trust relation or has fully performed
the same, shall be commenced within six years after the cause of ac-
tion accrues.

1G. S. 1894 § 5136.

§ 179. This statute does not change the previous rule of equity
that actions to enforce an express and continuing trust, or to compel
an accounting, do not accrue until the trustee has neglected to dis-
charge the trust, or has repudiated his trust, or has fully performed
the same. It simply recognizes the equity rule, and fixes definitely
the vime within which such actions must be brought after they ac-
cruc. This statute, like the equity rule which it follows, applies only
to express, technical, and continuing trusts. It has no application to
cases of implied trusts and those which the law forces on a party.
in such cases the statute of limitations runs from the time the act
was dune by which the party became chargeable as trustee by im-
piication; that is from the time when the cestui que trust could have
enforced Lis right by action. If the statute was not permitted to
operatc where an implied trust exists, the exceptions would be end-
less, as in fact every case of deposit or bailment, in certain sense,
creates a trust, and the instances in which an implied trust may be
raised are almost innumerable.

Qtillwater & St. Paul Ry. Co. v. City of Stillwater, 66 Minn. 176,
68 N. W. 836; Gibson v. Gibson, (Wis.) 84 N. W. 22. See
Burk v. Western Land Assoc. 40 Minn. 506, 42 N. W. 479 (an
action to enforce an implied trust improperly held to come
within this section).

§ 180. The mere fact that a contract creates a relation in the na-
ture of a trust, or that the action to enforce the obligations growing
out of such contract is of an equitable nature, does not bring the
action within this section of the statute.

McClung v. Capehart, 24 Minn. 17.

§ 181. In the case of express trusts, unless repudiated, the stat-
ute does not run. The equitable doctrine of diligence applies. Where
there is fraud of which the plaintiff is ignorant, or a trust is shown
to have been entered on and kept on foot, or acknowledged and acted
on, so that a denial of it would work a fraud, the statute will not be
set in motion until notice of the facts constituting the fraud or a
denial of the trust. )

Randall v. Constans, 33 Minn. 329, 34 N. W. 272; Smith v. Glover,
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44 Minn. 260, 46 N. W. 406; Donahue v. Quackenbush, 62
Minn. 132, 64 N. W. 141; Thompson v. Crosby, 62 Minn. 324,
64 N. W. 823; Wilson v. Welles, 79 Minn. 53, 81 N. W. 549;
Lamberton v. Youmans, 84 Minn. 109, 86 N. W. 894.

§ 182. Express trusts are created by contracts and agreements
which directly and expressly point out the persons, property and pur-
poses of the trust. Implied trusts are those which the law implies
from the language of the contract and the evident intent and purpose
of the parties.

Wilson v. Welles, 79 Minn. 53, 81 N. W. 549.

ACTIONS TO FORECLOSE OR REDEEM MORTGAGES

The statute. -

§ 183. ‘“Every action to foreclose a mortgage heretofore or here-
after made upon real estate shall be commenced within fifteen years
after the maturity of the whole of the debt secured by said mortgage,
and said fifteen years shall not be enlarged or extended by reason
of any non-residence nor by reason of any payment or payments
made or applied upon the debt secured by such mortgage after the
maturity of such debt.”

[Laws 1901 ch. 11]

Not applicable to debt.

§ 134. This statute does not apply to the debt for which the mort-
gage stands as security. Thus, an action to foreclose a mortgage is
governed by the six year limitation so far as it is an action for the
recovery of a personal judgment.! And a mortgage may be fore-
closed by action after an action on the debt is barred.?

1 Slingerland v. Sherer, 46 Minn. 422, 49 N. W. 237.

2 Ozmun v. Reynolds, 11 Minn. 459 Gil. 341; Conner v. Howe, 35

Minn. 518, 29 N. W. 314. See Bradley v. Norris, 63 Minn. 156,
65 N. W. 357.

Foreclosure by advertisement.

§ 185. This section of the statute is not applicable to a foreclo-
sure by advertisement under a power.! A mortgage “may be fore-
closed by advertisement within fifteen years after the maturing of
such mortgage or the debt secured thereby.” 2

1 Golcher v. Brisbin, 20 Minn. 453 Gil. 407.

* G. S. 1894 § 6028; Kenaston v. Lorig, 81 Minn. 454, 84 N. W.
323 (whether a partial payment which prevents the running oi
the statute against the debt will prevent the statute running
against the right to foreclose by advertisement is an open ques-
tion in this state).

Partial payment of debt.
§ 186. Under the existing statute a partial payment which pre-
vents the statute of limitations running against the debt will not

prevent the statute from running against the remedy on the mortgage
security.? It was formerly held otherwise.?

——
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1 See § 183.

# Carson v. Cochran, 52 Minn. 67, 53 N. W. 1130; Austm v. Bar-
num, 52 Minn. 136, 53 N. W. 1132; Kenaston v. Lorig, 81 Minn.
454, 84 N. W, 323; Fisk v. Stewart, 24 Minn, 97; McManaman
v. Hinchley, 82 Minn. 296, 84 N. W 1018.

§ 187. When a mortgage is given to secure several separate
notes the payment of one of the notes as it falls due does not toll the
statute as to the other notes or the mortgage.

McManaman v. Hinchley, 82 Minn. 296, 84 N. W. 1018.

Non-residence now immaterial
§ 188. The running of the statute is not now affected by the
non-residence of the defendant.! Formerly the rule was otherwise.?
1 Hill v. Townley, 45 Minn. 167, 47 N. W. 653. See § 183.
* Whalley v. Eldridge, 24 Minn. 358; Rogers v. Benton, 39 Minn.
39, 38 N. W. 765; Foster v. Johnson, 44 Minn. 290, 46 N. W.
356; Carson v. Cochran, 52 Mind. 67, 53 N. W. 1130.

Claim for taxes paid.

§ 189. By statute the mortgagee may recover, in an action to
foreclose, the amount of all taxes on the land which he has paid prior
to the sale. But if the mortgage is barred the claim for taxes is also
barred.

Hill v. Townley, 45 Minn. 167, 47 N. W. 653. See, also, Gorman
v. Nat. Life Ins. Co. 62 Minn. 327, 64 N. W. g0o6; Wyatt v.
Quimby, 65 Minn. 537, 68 N. W. 109; Dunnell, Minn. Pl §
1627. ’

Action to redeem from mortgagee or purchaser in possession.

§ 190. The time within which a mortgagor may bring an action
to redeem from the mortgagee or purchaser in possession begins to
run from the time the mortgagee or purchaser goes into possession.
The limitation on such actions, adopted by analogy, is the time within
which an action to foreclose may be brought.

Bradley v. Norris, 63 Minn. 156, 65 N. W. 357 and cases cited;

Id. 67 Minn. 48, 69 N. W. 624; Backus v. Burke, 63 Minn.
272, 65 N. W. 459.

ACTIONS AGAINST SURETIES ON BONDS OF COUNTY
OFFICIALS
The statute.

§ 191. “Actions against a surety or sureties, upon any official
bond of any auditor, register of deeds, clerk of the district court,
court commissioner or county attorney shall be commenced within
six years from the date of the expiration of the term of office of the
principal in such bond, for which such bond was given.”

[Laws 1901 ch. 357]
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ACTIONS AGAINST HEIRS, DEVISEES AND LEGATEES

The statute.

§ 192. The statute provides that no action shall be maintained
against heirs, devisees or legatees to charge them for the debts of the
decedent, unless commenced within one year from the time the claim
is allowed or established.! It is as yet undetermined in what court
or in which manner this section contemplates that the claim shall be
“allowed or established.” But it has been held that an action to
charge the distributees of the estate of a deceased stockholder with
his stockholder’s liability, to the extent of the estate received by him,
is not barred in one year after the corporation goes into insolvency.?
The statute is not set in motion in favor of an heir, devisee or legatee
by the allowance and establishment of a claim or account against a
guardian upon whose bond his decedent was a surety.?

1 G. S. 1894 § 5927.

* Markell v. Ray, 75 Minn. 138, 77 N. W. 788. See Olson v. Fish,

75 Minn. 228, 77 N. W. 818.
8 Holden v. Turrell, (Minn.) go N. W. 39s.

ACTIONS FOR THE RECOVERY OF LANDS SOLD BY
EXECUTORS, ADMINISTRATORS AND GUARDIANS

The statute.

§ 193. “No action for the recovery of any real estate sold by an
executor or administrator, under this chapter [probate code], shall
be maintained by any heir or other person claiming under the de-
ceased, unless it is commenced within five years next after the sale;
and no action for any estate so sold by a guardian shall be main-
tained by the ward, or by any person claiming under him, unless
commenced within five years next after the termination of the guard-
ianship; except that minors and others under legal disability to sue
at the time when the right of action first accrues, may commence
such action at any time within five years after the removal of such
disability.”

[G. S. 1894 § 4611] Similar statutes are to be found in Wis. Mich.

Mass. Cal. and Ind. For an analogous statute relating to fore-
closure sales see § 2173,

Application of statute.

§ 194. To enable a purchaser at such a sale to avail himself of
this statute it is not necessary that he should prove the sale valid.!
The statute, at least as to sales by a guardian, is not confined to ac-
tions of ejectment, pure and simple.? It is not applicable to the case
of a party in possession defending a title derived from a ward against
the affirmative attack of one relying on a guardian’s sale.®* An earlier
statute contained an exception in favor of non-residents.* The stat-
ute only applies to cases in which the suit brings in controversy the
validity of such sale. If the plaintiff’s title is such that the probatc
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sale is immaterial to it the statute has no application. The claim of
a widow to a homestead right does not bring in question the validity
of an administrator’s sale of the same land to pay debts of the in-
testate since the sale must be deemed made subject to the homestead
right.®* After the five years have run the court itself cannot revise
or correct its former proceedings so as to divest the title acquired by
the sale.® The statute is constitutional.” Lands devised in trust
subject to the payment of debts were sold by the executor for the
purpose of paying debts and the purchaser continued in possession,
claiming under the executor’s deed, from 1866 to 1891. The cestui
que trust came of age in 1882 but failed to bring any action for the
lands within five years thereafter. He was held barred by the stat-
ute.® It is probably not necessary that the purchaser should be in
possession in order to avail himself of the statute, but the question
is apparently an open one in this state.

1 Spencer v. Sheehan, 19 Minn. 338 Gil. 292; Toll v. Wright, 37
Mich. 93; Jones v. Billstein, 28 Wis. 221; Egan v. Grece, 79
Mich. 629; Dexter v. Cranston, 41 Mich. 451; Harlan v. Peck,
33 Cal. 515; Good v. Norley, 28 Iowa, 216; Ganahl v. Soher,
68 Cal. 95; Mohr v. Manierre, 101 U. S. 417; Fisher v. Bush
(Ind.) 32 N. E. 925; Smith v. Swenson, 37 Minn. 1, 32 N. W.
784; Sanborn v. Cooper, 31 Minn. 307, 17 N. W. 856.

* Brown v. Fischer, 77 Minn. 1, 79 N. W. 494.

8 Dawson v. Helmes, 30 Minn. 107, 14 N. W. 462.

¢ Jordan v. Secombe, 33 Minn. 220, 22 N. W. 383.

8 Showers v. Robinson, 43 Mich. 5o02.

¢ Betts v. Sholton, 27 Wis. 667; Estate of O’Neil, go Wis. 480.

7 Streeter v. Wilkinson, 24 Minn. 288; Rice v. Dickerman, 47 Minn.
527, 50 N. W. 698.

8 Turner v. Scheiber, 8¢9 Wis. 1.

ACTIONS UPON A LIABILITY CREATED BY STATUTE

The statute.

§ 195. The statute ! provides that an action upon a liability cre-
ated by statute, other than those upon a penalty or forfeiture, shall be
commenced within six years after the cause of action accrues.

1G. S. 1894 § 5136.

§ 196. “We may mention, as probably falling within this section,
the double liability of stockholders for the debts of corporations;
the statutory liability of railroad corporations for damages resulting
from a neglect to fence their tracks; the right given by statute to
recover money lost in gambling, to recover back usurious interest
paid, if no special limitation be prescribed in the statute giving such
right; actions to recover for death caused by negligence; and pro-
ceedings. under our tax law to recover judgment for taxes against
real estate.”

Merchants’ Nat. Bank v. N. W. Mfg. & Car Co. 48 Minn. 349,

st N. W. 117. See Harper v. Carroll, 62 Minn. 152, 64 N. W.

— =
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145 (action to enforce stockholder’s liability) ; Stillwater etc. Ry.
Co. v. City of Stillwater, 66 Minn. 176, 68 N. W. 836 (action
against municipality for damages set apart in condemnation
proceedings).

§ 197. Proceedings under the tax laws to obtain judgment against
land for taxes due thereon come within this section of the statute.
But the statute does not commence to run against such proceedings
until the expiration of the time allowed for the filing of the delinquent
list with the clerk of the district court; ? and where such proceedings
are judicially determined to be void the right to institute new pro-
ceedings cannot be barred by the lapse of time between the institution
of the original proceedings and the judicial determination of their
invalidity.® - Proceedings to enforce a tax judgment must be insti-
tuted within ten years of its rendition.*

! County of Redwood v. Winona & St. Peter Land Co. 40 Minn.
512, 41 N. W. 465, 42 N. W. 473; Mower County v. Crane, 51
Minn. 201, 53 N. W. 629; Pine County v. Lambert, 57 Minn.
203, 58 N. W. ggo; State v. Norton, 59 Minn. 424, 61 N. W.
458; State v. Sage, 75 Minn. 448, 78 N. W. 14.

* State v. Sage, 75 Minn. 448, 78 N. W, 14.

* State v. Kipp, 70 Minn. 286, 73 N. W. 164. See State v. Bellin,
79 Minn. 131, 81 N. W. 763.

4 See § 20;.

§ 198. An action under G. S. 1894 § 1610 for the refundment
of money paid at a void tax sale undoubtedly comes under this sec-
tion of the statute. The statute begins to run on the day of the
entry of judgment against the purchaser adjudging the sale void.!
But the holder of a tax title is under no obligation to bring an action
at any time to test the validity of his title, in order to have the benefit
of the statute.?

! Easton v. Sorenson, 53 Minn. 309, 55 N. W. 128; State v. Norton,

59 Minn. 424, 61 N. W. 458.

* State v. Murphy, 81 Minn. 254, 83 N. W. g91. Overruling State

v. Norton, 59 Minn. 424, 61 N. W. 458. See § 199.

ACTIONS INVOLVING TAX TITLES

No distinctive rules.

§ 199. There are now no distinctive rules as to the time within
which an action must be brought to test the validity of a tax title.
The general statutes apply. The holder of a tax title is under no
obligation at any time to bring an action to determine the validity
of his title, no judgment being necessary to confirm his title.? For-
merly there were gencral statutes limiting the time within which an
action might be brought to test a tax title and special statutes of lim-
itation applying to particular forfeited sales. To determine what
statute of limitations applies to a given sale the statute in force in
the year of the sale must be consulted.?

1 Jaggard, Taxation, ch. 18 §§ 172-173.



LIMITATION OF ACTIONS ' § 199

? State v. Murphy, 81 Minn. 254, 83 N. W. g91. See cases cited
§ 83. .

3 Baker v. Kelley, 11 Minn. 480 Gil. 358 (Laws 1862 ch. 4 § 7—
owner cannot be compelled to bring an action to test an out-
standing tax title); Hill v. Lund, 13 Minn. 451 Gil. 419 (Laws
1862 ch. 4 § 7 and Laws 1864 ch. 5§ 7); O’Connor v. Finnegan,
60 Minn. 455 (Sp. Laws 1864 ch. 18 § 8 repealed by Laws 1837
ch. 127); Shechy v. Hinds, 27 Minn. 259, 6 N. W. 781 (G. S.
1866 ch. 11 § 154—tax deed void on face); Sherburne v. Rippe,
35 Minn. 540, 29 N. W. 322 (G. S. 1866 ch. 11 § 154); Bower v.
O’Donnall, 29 Minn. 135, 12 N. W. 352 (Laws 1875 ch. 5 §
30); O’Mulcahy v. Florer, 27 Minn. 449, 8 N. W. 166 (limita-
tion in tax law of 1878 not applicable to tax sales under law
of 1875); Knudson v. Curley, 30 Minn. 433, 15 N. W. 873
(Laws 1881 ch. 135); Feller v. Clark, 36 Minn. 338, 31 N. W.
175 (Laws 1881 ch. 135—a tax judgment authorizing a sale is
necessary to set the statute running); Whitney v. Wegler, 54
Minn. 235, 55 N. W. 927 (the limitation of Laws 1881 ch. 135 §
7 was intended to operate as confirming the tax sale, with cer-
tain exceptions, and the right acquired under it—as such it was
constitutional, and the repeal of Laws 1887 ch. 127 § 1 cannot
affect it—to set ‘the time running there must be a sale in fact
and a valid judgment authorizing it); Gaston v. Merriam, 33
Minn. 271, 22 N. W. 614 (history of various tax laws); San-
born v. Cooper, 31 Minn. 307, 17 N. W. 856 (sale under general
tax law of 1874 as amended by Laws 1875 ch. 5§ § 30—must be
valid judgment to set statute running); Kipp v. Johnson, 31
Minn. 360, 17 N. W. 957 (sale under G. S. 1866 ch. 11 § 154 as
amended by Laws 1869 ch. 23); Security Investment Co. v.
Buckler, 72 Minn. 251, 75 N. W. 107 (the provisions of G. S.
1878 ch. 11 § 85, to the effect that an action in which the va-
lidity of a tax sale is called in question must be brought within
three years from the date of the sale, were repealed by Laws
1887 ch. 60, 127, at least in so far as they applied to actions to
set aside and cancel a tax sale, or to test the validity of the tax
sale and tax judgment and such action may be brought at any
time); London & N. W. American Mortgage Co. v. Gibson,
77 Minn. 394, 80 N. W. 205 (construction of special limitation in
St. Paul charter); Henningsen v. City of Stillwater, 81 Minn.
215, 83 N. W. 983 (construction of special limitation in Still-
water charter—preceding case followed); Burdick v. Bingham,
38 Minn. 482, 38 N. W. 489 (Laws 1881 ch. 135—sale adver-
tised but no public sale made—subsequent private unauthorized
sale by auditor—statute of limitations held not applicable) ; Lam-
bert v. Slingerland, 25 Minn. 457 (the limitation of G. S. 1866
ch. 11 § 154 began to run from the time of a sale and not from
the time of a forfeiture to the state—this section was repealed
by Laws 1874 ch. 1 § 168); Farnham v. Jones, 32 Minn. 7, 19
N. W. 83 (sale under Laws 1881 ch. 135—must be valid sale
and judgment to set statute running); Smith v. Kipp, 49 Minn.
119, 51 N. W. 656 (void sale does not set statute running).

— 69 —
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ACTIONS FOR DEATH BY WRONGFUL ACT

Two year limitation.

§ 200. The statute provides that the action must be brought
“within two years after the act or omission by which the death was
caused.”? The period intervening the death and the appointment
of a personal representative cannot be excluded in computing the
time within which an action may be brought.? The minority of the
deceased person does not extend the limitation.* The complaint may
be amended after the running of the statute by adding to the causes
of the injury * or alleging the existence of beneficiaries.®* If the in-
jured person does not die within the two years no action lies.*

1 G. S. 1894 § 5913 as amended by Laws 1897 ch. 261.

? Rugland v. Anderson, 30 Minn. 386, 15 N. W. 676.

3 Murphy v. Chicago etc. Ry. Co. 80 Iowa 26.

¢ Texas etc. Ry. Co. v. Cox, 145 U. S. 593.

® Haynie v. Chicago etc. Ry. Co. g Ill. App. 105; Huntingdon etc.

Ry. Co. v. Decker, 84 Pa. St. 419.
¢ Louisville etc. Ry. Co. v. Clarke, 152 U. S. 230.

ACTIONS FOR UNLAWFUL DETAINER

Three year limitation.

§ 201. An action against a tenant for restitution under the un-
lawful detainer act may be brought any time during the continuance
of the lease and within three years after its termination.

Brown v. Brackett, 26 Minn. 292, 3 N. W. 705; Suchaneck v.

Smith, 45 Minn. 26, 47 N. W. 397; Alworth v. Gordon, 81
Minn. 445, 84 N. W. 454.

ACTIONS TO FORECLOSE MECHANICS’ LIENS

One year limitation.

§ 202. The statute provides that “every such action to enforce
any such lien shall be commenced within one year from the time of
furnishing the last item of labor, skill, material or machinery for
which such lien is had.” * It is sufficient if the action is commenced
within one year. It may be prosecuted to judgment after the run-
ning of the statute.? The fact that the action is not commenced with-
in one year after the date of the plaintiff’s last item will not prevent
a recovery by a lien-claiming defendant, whose answer is filed within
a year after the date of his last item.* Where a lien claimant, made
a defendant in an action to foreclose a mechanic’s lien, does not ap-
pear in it for the purpose of asserting his lien within the statutory
time, his right to enforce it is barred. That the action is brought in
time to save the plaintiff’s lien will not help such a defendant.*

1 G. S. 1894 § 6238; Steinmetz v. St. Paul Trust Co. 50 Minn. 445,

52 N. W. g15; Malmgren v. Phinney, 50 Minn. 457, 52 N. W.
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915; Smith v. Hurd, 50 Minn. 503, 52 N. W. 922; Nystrom v.
London & N. W. American Mortgage Co. 47 Minn. 31, 49 N.
W. 394; Flenniken v. Liscoe, 64 Minn. 269, 66 N. W. 979;
Falconer v. Cochran, 68 Minn. 405, 71 N. W. 3B6.

* North Star Iron Works Co. v. Strong, 33 Minn. 1, 21 N. W. 740.

* Sandberg v. Palm, 53 Minn. 252, 54 N. W. 1100.

¢ Burns. v. Phinney, 53 Minn. 431, 55 N. W. 540; Smith v. Hurd,
so Minn. 503, 52 N. W. g22; Falconer v. Cochran, 68 Minn.
405, 71 N. W. 386.

ACTIONS TO DETERMINE ADVERSE CLAIMS

No special rule.

§ 203. There is no special rule of limitation governing this class
of cases. If the land is vacant there is no limitation whatever except
where the equitable doctrine of laches can be applied. The defendant
may plead and have determined an equitable title in himself, as against
a legal title relied on by the plaintiff, and, as to such equitable title,
the equitable rule as to laches would apply. But where only strictly
legal rights are in controversy, no neglect in asserting the right,
short of the time prescribed by the statute of limitations, will bar
the appropriate legal remedy. If the holder of the legal title seeks
equitable relief, unreasonable dely i asserting his right may, under
the equitable rule as to laches, bar his claim to such equitable relief
is less time than would, under tha stzcute of limitations, bar his legal
remedy.? The defendant may, of course, set up title by adverse pos-
session.? The defendant waives the statute of limitations by asserting
title in himself and asking for an affirmative judgment.®

! Morris v. McClary, 43 Minn. 346, 46 N. W. 238. See Burke v.

Backus, 51 Minn. 174, 53 N. W. 458.
2 City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W.

17.
$ London & N. W. American Mortgage Co. v. Gibson, 77 Minn.
394, 80 N. W. 205.

, ACTIONS ON JUDGMENTS
The statute.

-§ 204. The statute provides that an action upon a judgment or
decree of a court of the United States, or of any state or territory of
the United States shall be commenced within ten years after the
cause of action accrues. Provided, however, that no such action shall
be maintained in any case where the cause of action accrued more
than ten years prior to the commencement of the action in which
such judgment was rendcred and the judgment debtor against whom
the same has been obtained has for more than ten years prior to the
commencement of the action upon such ]udgment been continuously
a resident of this state.

[Laws 1899 ch. 123] As to effect of absence from state see § 114.
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§ 205. A judgment constitutes, of itself, a cause of action, and,
like other causes of action a suit may be brought upon it within the
time limited by statute, and such suit may proceed to trial and judg-
ment even after the expiration of the ten years limited for com-
mencing actions on judgments.

Dole v. Wilson, 39 Minn. 330, 40 N. W. 161; Sandwich Mfg. Co.

v. Earl, 56 Minn. 390, 57 N. W. 938.

§ 206. A judgment is a debt which may be taken out of the stat-
ute by an acknowledgment and new promise although the lien of the
judgment on real property and the right to issue execution on it may
have ceased by reason of the lapse of ten years from its rendition.

D. M. Osborne & Co. v. Heuer, 62 Minn. 507, 64 N. W. 1151. See

Newell v. Dart, 28 Minn, 248, g N. W. 732.

§ 207. The statute runs against a judgment for taxes.

Pine County v. Lambert, 57 Minn. 203, 58 N. W. ggo; County of
Redwood v. Winona etc. Co. 40 Minn. 512, 41 N. W. 465, 42
N. W. 473; Kipp v. Elwell, 65 Minn. 525, 68 N. W. 105; State
v. Bellin, 79 Minn. 131, 81 N. W. 763; Cool v. Kelly, 78 Minn.
102, 80 N. W. 861; State v. Ward, 79 Minn. 362, 82 N. W. 686.

§ 208. [Equity will regard the statutory limitation upon the lifc
and enforceability of a judgment, and will not interfere to enforce its
satisfaction by means of its peculiar remedies, thus avoiding the
effect of the statutory limitation, if by the plaintiff’s own neglect
the judgment has been suffered to remain unsatisfied until it has
ceased to exist as a legal obligation.

Newell v. Dart, 28 Minn. 248, 9 N. w. 732; Dole v. Wilson, 39

Minn. 330, 40 N. W. 161.

ACTIONS FOR A STATUTORY FORFEITURE OR
PENALTY
The statutes.

§ 209. An action upon a statute for a penalty or forfeiture, where
the action is given to the party aggrieved, or to such party and the
state must be commenced within three years after the cause of
action accrues.! An action upon a statute for a forfeiture or penalty
to the state alone must be brought within two years.? “Every action
upon a statute for a penalty given, in whole or in part, to the per-
son who prosecutes for the same, shall be commenced by said party
within one year after the commission of the offence; and if the action
is not commenced within one year by a private party, it may be com-
menced within two years thereafter on behalf of the state, by the
attorney general, or the county attorney of the county where the
offence was committed.” *

1 G. S. 1894 § 5137. See Nat. New Haven Bank v. N. W. Guaranty

Loan Co. 61 Minn. 375, 63 N. W. 1079; Rice v. Madelia Farm-
ers Warehouse Co. 78 Minn. 124, 80 N. W. 853.

2G. S. 1894 § 5138. 8 G. S. 1804 § 5140.

-— T2 —
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ACTIONS AGAINST A SHERIFF, CORONER, OR CON-

STABLE
The statute.

§ 210. The statute? provides that “an action against a sheriff,
coroner, or constable, upon a liability by the doing of an act in his
official capacity, and in virtue of his office, or by the omission of an
official duty, including the non-payment of money collected upon an
execution,” shall be commenced within three years after the cause of
action accrues.

'G. S. 1894 § 5137.

Oases.

§ 211. The mere failure of a sheriff, receiving money on a re-
demption of real estate made through him, to pay the same to the
party entitled thereto before any demand is made upon him for it, is
not the omission of an official duty within the meaning of the
statute.) An action on the official bond of such an officer proh-
ably does not fall under this section of the statute.* A sheriff who
seizes under process in his hands, the property of one who is not
named therein does so in virtue of his office, and the party injured
must bring his action within three years.® An action by a claim-
ant of property sold on execution to recover on a bond executed
by the judgment creditor to indemnify the sheriff and any claim-
ant of the property does not come under this section.* The stat-
ute does not apply to an action by a county against a sheriff to
recover money paid on fraudulent vouchers for board of fictitious
prisoners,® nor to recover purchase money paid on a sale set aside
for irregularity.® A deputy sheriff may invoke the sfatute.?

1 Hall v. Swenson, 65 Minn. 391, 67 N. W. 1024.

* See Litchfield v. McDonald, 35 Minn. 167, 28 N. W. 191.

* Bishop v. McGillis, 80 Wis. 575; Dennison v. Plumb, 18 Barb.

(N. Y) 8.
¢ Whitney v. Gammon, 103 Iowa 363, 72 N. W. 551. See also,
Bishop v. McGillis, 82 Wis. 120.

* Supervisors v. Waller, 4 Hun (N. Y.) 87.

¢ Bowe v. O’Brien, 5 Daly (N. Y.) 474

T Cumming v. Brown, 43 N. Y. 514.

ACTION ON STANDARD FIRE POLICY

Two year limitation.

§ 212. The provision in the Minnesota standard policy that no
suit to recover for loss under the policy shall be sustained unless
commenced within two years from the time the loss occurred as
a limitation applies to and runs from the time of the fire or actual
destruction of the property and not from the time when the cause
of action accrues—sixty days after the loss statement is rendered by
the insured. :
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Rottier v. German Ins. Co. 84 Minn. 116, 86 N. W. 888. See Mc-
Callum v. Nat. Credit Ins. Co. 84 Minn. 134, 86 N. W. 8g2.

MISCELLANEOUS ACTIONS

Various statutory limitations.
§ 213. An action for damages occasioned by the erection and
_ maintenance of a mill-dam, must be brought within two years;! an
action to recover land used as a public highway, six years;* an ac-
tion to attack vacation of street or alley, five years;® an action
against a boat or vessel, one year;* an action to recover excessive
costs and interest on foreclosure, one year;® an action to set aside
a foreclosure sale under a power for certain irregularities, fivc
years;® an action against a municipality for negligence, one year;’
an action to enforce a lien on logs, three or four months;® an action
on a bond given by a contractor on a public work, one year;* an
action against a surety on an official bond, four years;!® an action
by an employe of a railroad contractor, sixty days after service of
notice;!! an action against a master on the indenture, two years;'*
an action to set aside a title depending on a will irregularly probate:d.
ten years;'® an action against aliens and corporations for the for-
feiture of lands, three years;!¢ an action against a county for the
value of lands lost by a tax sale, six years.?® ’
1G. S. 1894 § 2369; Thornton v. Turner, 11 Minn. 336 Gil. 237
Dorman v. Ames, 12 Minn. 451 Gil. 347; Cook v. Kendall, 13
Minn. 324 Gil. 297; Thornton v. Webb, 13 Minn. 498 Gil. 457 :
Hempsted v. Cargill, 46 Minn. 118, 48 N. W. 558; Barrows v.
Fox, 39 Minn. 61, 38 N. W. 777; Thornton v. Smith, 11 Minn.
15 Gil. 1.
2G. S. 1894 § 1832; Bice v. Town of Walcott, 64 Minn. 459, 67 N.
W. 360; Miller v. Town of Corinna, 42 Minn. 391, 44 N. W.
127; Marchand v. Town of Maple Grove, 48 Minn. 271, 51 N.
W. 606; Elfelt v. Stillwater Street Ry. Co. 53 Minn. 68, 55 N.
W. 116; Klenk v. Town of Walnut Grove, §1 Minn. 381, 53
N. W. 703; State v. Waholz, 28 Minn. 114, 9 N. W. 578:
Ziebarth v. Nye, 42 Minn. 541, 44 N. W. 1027; State v. Woll.
51 Minn. 386, 53 N. W. 759; Hall v. City of St. Paul, 56 Minn.
428, 57 N. W. 928; Rogers v. Town of Aitkin, 77 Minn. 539, 8
N. W. 539; Village of Benson v. St. Paul etc. Ry. Co. 6=
Minn. 198, 64 N. W. 393.
' G. S. 1894 § 1111. See Laws 1893 ch. 207.
4 G. S. 1894 § 6107; The Menominie, 36 Fed. 197.
8 G. S. 1894 § 6052; Brown v. Baker, 65 Minn. 133, 67 N. W. 793.
® See § 2172.
7 Laws 1897 ch. 248.
8 G. S. 1804 §§ 2435, 2452, 2466. See Laws 1899 ch. 342.
*Laws 1895 ch. 354. 1% Laws 185 ch. 126.
1 G. S. 1894 § 2766. 12 G. S. 1894 § 4761.
13 G. S. 18094 § 4739. * Laws 1897 ch. 112. !°G. S. 1894 § 159;.
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General statement. LACHES
§ 214. Our statutes of limitations apply to many actions of an
equitable nature and in such cases they cannot be abridged or ex-
tended by a court of equity.! In the absence of statutory regulation
a court of equity applies the doctrine of laches and refuses to grant
equitable relief to a party who has failed to exercise reasonable dili-
gence in the assertion of his rights. Nothing can call a court of
equity into activity but conscience, good faith and reasonable dili-
gence.® The doctrine of laches is based upon grounds of public pol-
icy which require, for the peace of society, the discouragement oi
stale demands.* Its application depends upon the facts of the par-
ticular case.® It is only applicable to equitable rights and remedies.
1f a party is relying on legal rights or is seeking legal remedies he
can only be barred by the statute of limitations.® An essential ele-
ment in a case to constitute laches is that the party whose delay is in
question shall have heen blamable therefor in the contemplation of
equity, that he ought to have moved before, if he desired the peculiar
and discretionary relief which courts of equity afford. There must,
therefore have been knowledge, actual or imputable, of the facts.
which should have prompted a choice either to diligently seek equi-
table relief or thereafter to be content with such remedies as a court
of law might afford; or, if there was actual ignorance, that must have
been without just excuse.” One cannot invoke the doctrine of laches
unless he has been actually prejudiced by the delay.®* The doctrine can-
not be invoked for the first time on appeal.® Laches will not be im-
puted to one in the peaceable possession of land under an equitable
title, for delay in resorting to a court of equity for protection against
the legal title.’® The doctrines of estoppel, laches and acquiescence
are allied.?> Whether the right to equitable relief has been lost by
laches depends upon a variety of considerations of which the mere
lapse of time.is only one.’* The doctrine of laches is applied more
cautiously against the public than against private persons.!®
1 See § 92.
* Ayer v. Stewart, 14 Minn. 97 Gil. 68; Taylor v. Whitney, 56 Minn.
386, 57 N. W. 937; Gildersleeve v. N. W. etc. Co. 161 U. S.
§78. See Parsons v. Noggle, 23 Minn. 328; Dickerson v.
Hayes, 26 Minn. 100, 1 N. W. 834.
® Sullivan v. Portland etc. Ry. Co. g4 U. S. 806.
¢ Taylor v. Whitney, 56 Minn. 386, 57 N. W. 937; St. Paul etc.
Ry. Co. v. Eckel, 82 Minn. 278, 84 N. W. 1008; Coleman v.
Akers, 92 N. W. 408.
8 1d.; Galliher v. Cadwell, 145 U. S. 371.
¢ Morris v. McClary, 43 Minn. 346, 46 N. W. 238; Burke v.
Backus, 51 Minn. 174, 53 N. W. 458; O’Mulcahey v. Gragg,
45 Minn. 112, 47 N. W. 543.
? Bausman v. Kelley, 38 Minn. 197, 36 N. W. 333; Myrick v. Ed-
mundson, 2 Minn. 259 Gil. 221; Lewis v. Welch, 47 Minn. 193,
48 N. W. 608;
$ State v. Murphy, 81 Minn. 254, 83 N. W. g91; Burke v. Backus,
51 Minn. 174, 53 N. W, 458.
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* Burke v. Backus, 51 Minn. 174, 53 N. W. 458.

1% Hayes v. Carroll, 74 Minn. 134, 76 N. W. 1017.

11 See Barton v. Pioneer Savings & Loan Co. 69 Minn. 85, 71 N.
W. 9o6.

12 Burke v. Backus, 51 Minn. 174, 53 N. W. 458. See Taylor v.
Whitney, 56 Minn. 386, 57 N. W. 937.

1% Bice v. Town of Walcott, 64 Minn. 459, 67 N. W. 360.

Cases.

§ 215. Ayer v. Stewart, 14 Minn. 97 Gil. 68 (action to recover
surplus at foreclosure sale); McDermid v. McGregor, 21 Minn. 111
(specific performance); Nelson v. Munch, 28 Minn. 314, 9 N. W. 863
(subrogation); Dutton v. McReynolds, 31 Minn. 66, 16 N. W. 468 (ac-
tion to set aside judgment); Austin v. Wacks, 30 Minn. 335, 15 N.
W. 409 (specific performance); Plummer v. Whitney, 33 Minn. 427,
23 N. W. 841 (action to set aside execution sale); Abbott v. Peck, 35
Minn. 499, 29 N. W. 194 (action to set aside foreclosure sale); Mor-
rill v. Madden, 35 Minn. 493, 29 N. W. 193 (action for fraudulent rep-
resentations of judgment debtor preventing execution); Holterhoff
v. Mead, 36 Minn. 42, 29 N. W. 675 (action between cotenants);
Bausman v. Kelley, 38 Minn. 197, 36 N. W. 333 (action to remove a
cloud); Northrup v. Stevens, 39 Minn. 105, 38 N. W. 810 (specific
performance); Dole v. Wilson, 39 Minn. 330, 40 N. W. 161 (action to
enforce judgment barred by statute of limitations); State v. Pro-
bate Court, 40 Minn. 296, 41 N. W. 1033 (application for license to
sell real estate of decedent); O’Mulcahey v. Gragg, 45 Minn. 112, 47
N. W. 543; Hill v. Nichols, 47 Minn. 382, 50 N. W. 367; Berkey
v. St. Paul Nat. Bank, 54 Minn. 448, 56 N. W. 53 (Id.); Marcotte v.
Hartman, 46 Minn. 202, 48 N. W. 767 (action to set aside foreclo-
sure); Holingren v. Piete, 50 Minn. 27, 52 N. W. 266 (cancellation
of vendor’s contract); Burke v. Backus, 51 Minn. 174, 53 N. W.
458 (action to determine adverse claims); Taylor v. Whitney, 56
Minn. 386, 57 N. W. 937 (action for damages for non-performance of
contract to purchase real estate); Dunn v. State Bank, 59 Minn.
221, 61 N. W. 27 (action for cancellation of fraudulent stock); Cam-
eron v. Chicago etc. Ry. Co. 60 Minn. 100, 61 N. W. 814 (action to de-
termine adverse claims); Bice v. Town of Walcott, 64 Minn. 459, 67
N. W. 360 (action to restrain town from continuing a highway);
Barton v. Pioneer Savings & Loan Assoc. 69 Minn. 85, 71 N. W.
906 (action for conversion of stock by an association); McQueen v.
Burhans, 77 Minn. 382, 80 N. W. 201 (action by vendors of real
property to rescind sale); Brandes v. Carpenter, 68 Minn. 388, 71
N. W. 402 (action against surety on guardian’s bond); Gill v. Brad-
lev, 21 Minn. 15 (specific performance); Langworthy v. Washburn
Flouring Mills Co. 77 Minn. 256, 79 N. W. 974 (action to recover
assessment in mutual insurance company); Hanson v. Swenson, 77
Minn. 70, 79 N. W. 598 (action by ward against guardian); Gilbert
v. Hewetson, 79 Minn. 326, 82 N. W. 655 (action to enforce a con-
structive trust); Sanborn v. Eads, 38 Minn. 211, 36 N. W. 338
(action to remove a cloud); Hunt v. O’Leary, 84 Minn. 200, 87 N.
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W. 611 (action to determine adverse claims); Lovejoy v. Stewart,
23 Minn. g4 (specific performance); Dickerson v. Hayes, 26 Minn.
100, T N. W. 834 (action to redeem from foreclosure); Colby v.
Colby, 59 Minn. 432, 61 N. W. 460 (action to set aside judgment for
divorce); Sargeant v. Bigelow, 24 Minn. 370 (action to open default);
Myrick v. Edmundson, 2 Minn. 259 Gil. 221 (action to restrain sher-
iff from paying redemption money to judgment creditor); Thompson
v. Myrick, 20 Minn. 205 Gil. 184 (specific performance); Lovejoy v.
Stewart, 23 Minn. g4 (Id.); Simpson v. Atkinson, 39 Minn. 238, 39
N. W. 323 (Id.).

ADVERSE POSSESSION
The statute.

§ 216. “No action for the recovery of real property or for the
recovery of the possession thereof shall be maintained unless it ap-
pears that the plaintiff, his ancestor, predecessor, or grantor was
seized or possessed of the premises in question, within fifteen years
before the commencement of the action.”

[G. S. 1894 § 5134]

§ 217. The term“seized” in the statute is not used in contradistinc-
tion to “possessed,” so as to admit of an interpretation that the legal
title or ownership only would be sufficient to prevent the statute run-
ning as against the true owner, though a stranger be in the actual
occupancy, pedis possessione, of the land in dispute. The title of the
owner of a freehold estate is described by the terms “seisin” or
“seisin in fee’’; vet, in a proper legal sense, the holder of the legal
title is not seized until he is fully invested with the possession, actual
or constructive. When there is no adverse possession, the title
draws to it the possession. There can be but one actual seisin, and
this necessarily includes possession; and hence an actual possession
in hostility to the true owner works a disseisin, and, if the disseisor
is suffered to remain continuously in possession for the statutory
period, the remedy of the former is extinguished.

Seymour Sabin & Co. v. Carli, 31 Minn. 81, 16 N. W. 495. See

for definition of seisin, Allen v. Allen, 48 Minn. 462, 51 N. W.

473.

Public streets excepted.

§ 218. “No occupant of any public street, highway, alleys, public
square or levee or any part or portion thereof within this state shall
acquire any title to any such street, highway, alleys, public square or
levee, or any part or portion thereof, by reason of such occupancy.
Provided, that the provisions of this act shall not affect pending ac-
tions.” :

[Laws 1899 ch. 65] This statute overrules several cases. See

City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N.
W. 17; Village of Wayzata v. Great Northern Ry. Co. 46
Minn. 505, 49 N. W. 205; Village of Glencoe v. Wadsworth, 48
Minn. 402, 51 N. W. 377; St. Paul etc. Ry. Co. v. Village of
Hinckley, 53 Minn 398, 55 N. W. 560; St. Paul etc. Ry. Co.

—_T -
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v. City of Duluth, 73 Minn. 270, 76 N. W. 35; Bice v. Town of
Walcott, 64 Minn. 459, 67 N. W. 360; City of Hastings v. Gil-
litt, 85 Minn. 331, 88 N. W. 987 (rights acquired prior to stat-
ute unaffected thereby).

Registered land excepted.

§ 219. “No title to registered land in derogation of that of
the registered owner shall be acquired by prescription or adverse pos-
session.”

[Laws 1901 ch. 237 § 34]
Policy and theory of statute.

§ 220. The object of the statute is to quiet titles and end disputes.
It is the policy of the law that parties should assert their claims to
the possession of land and rectify their boundaries within the stat-
utory period.! The highest considerations of public policy demand
that our real property should be occupied and made productive and
the taxes promptly paid to the end that all governmental functions be
maintained and the country made prosperous. The statutes upon the
subject of adverse possession are properly called “statutes of repose’
and are intended to prevent litigation, and to quiet the titles to land
which has remained unoccupied by the actual owner for a long pe-
riod of time. The statute, which the actual owner is presumed to
know, is a continual warning to him; and if, through his negligence
or selfishness, he allows others to occupy, use, and improve his land
for a long period of time, he must be deemed to have acquiesced in the
possession of his premises by his adversary.? The doctrine of ad-
verse possession proceeds upon the theory of the acquiescence of the
true owner in the disseisin for the statutory period.* The adverse
possessor “must keep his flag flying,” yet it is no less essential that
the actual owner should keep his own banner unfurled.*

1 Seymour Sabin & Co. v. Carli, 31 Minn. 81, 16 N. W. 495.

* Dean v. Goddard, g5 Minn. 290, 56 N. W. 1060.

8 Wood v. Springer, 45 Minn. 299, 48 N. W. 711; Bausman v.
Kelley, 38 Minn. 197, 36 N. W. 333; Dean v. Goddard, 55
Minn. 290, 56 N. W. 1060.

¢ Dean v. Goddard, 55 Minn. 290, §6 N. W. 1o6o.

Essentials of adverse possession.

§ 221. To be adverse possession must be actual, open, continu-
ous, hostile, exclusive and accompanied by an intention to claim ad-
versely.

Sherin v. Brackett, 36 Minn. 152, 30 N. W. 152; Dean v. God-

dard, 55 Minn. 290, 56 N. W. 1060; McRoberts v. McArthur,
62 Minn. 310, 64 N. W. go3; Washburn v. Cutter, 17 Minn.
361 Gil. 335; Costello v. Edson, 44 Minn. 135, 46 N. W. 29g;
Brown v. Kohout, 61 Minn. 113, 63 N. W. 248; Butler v.
Drake, 62 Minn. 229, 64 N. W. 559; Todd v. Weed, 84 Minn.
4,8 N. W. 4.

Possession must be hostile and under claim of right.
§ 222. The possession must be hostile to the title of the true own-
er and under a claim of right. Claim of right means claim of exclu-

—_18—




LIMITATION OF ACTIONS § |3

sive ownership. The claimant must have intended to occupy the

land as owner in fee against the world. It is of course not necessary

that he should have known of other claims. He may think that

there are no other claimants. The only question is, did he hold the

land with the intent of exercising exclusive dominion over it? Hos-

tility, in this connection, does not mean ill-will or conscious opposi-

tion to a particular claim, but merely the assertion of exclusive own-
ership.

Washburn v. Cutter, 17 Minn. 361 Gil. 335; Village of Wayzata

v. Great Northern Ry. Co. 46 Minn. 505, 49 N. W. 205; St.

Paul & Duluth Ry. Co. v. Village of Hinckley, 53 Minn. 398,

55 N. W. 560; Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060;

Sage v. Rudnick, 67 Minn. 362, 69 N. W. 1096; Brown v.

Morgan, 44 Minn. 432, 46 N. W. 913; Seymour Sabin & Co.

v. Carli, 31 Minn. 81, 16 N. W. 495; Lowry v. Tilleny, 31

Minn. 500, 18 N. W. 452; Carpenter v. Coles, 75 Minn. 9, 77

N. W. 424; Cool v. Kelly, 78 Minn. 102, 80 N. W. 861; Swan

v. Munch, 65 Minn. 500, 67 N. W. 1022; Todd v. Weed, 84

Minn. 4, 86 N. W. 756; McGovern v. McGovern, 84 Minn.

143, 86 N. W. 1102; Collins v. Colleran, (Minn.) go N. W. 364.

§ 223. There must be an actual entry upon the land, and ouster
of the owner with intention to claim the possession as his own, by
the adverse claimant, and this claim of possession must be, not the
assertion of a previously-existing right to the land, but the assuming
of a right to the land from that time, and a subsequent holding with
assertion of right. This intention to claim and possess the land is
one of the qualities indispensable to constitute a disseisin as distin-
guished from a trespass.

Washburn v. Cutter, 17 Minn. 361 Gil. 335; Village of Glencoe

v. Wadsworth, 48 Minn. 402, 51 N. W. 377; Carpenter v.
Coles, 75 Minn. 9, 77 N. W. 424.

§ 224. Mere possession by a trespasser, even though continuous
and however long continued, is not enough to constitute adverse pos-
session. The holding must be hostile to the lawful title, with intent
to claim and hold the land as against that title.* But adverse pos-
session is always a trespass.?

1 Village of Wayzata v. Great Northern Ry. Co. 46 Minn. 505, 49

W. 205.
2 Costello v. Edson, 44 Minn. 135, 46 N. W. 299.

§ 225. The intent to claim adversely may be inferred from the
nature of the occupancy. Oral declarations of a claim are not neces-
sary. Continued acts of ownership, occupying, using, and control-
ling the property as owner, constitute the usual and natural modes
of asserting a claim of title.

Village of Glencoe v. Wadsworth, 48 Minn. 402, 51 N. W. 377
Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060; Brown v.
Kohout, 61 Minn. 113, 63 N. W. 248; Swan v. Munch, 65
Minn. 500, 67 N. W. 1022; Wheeler v. Gorman, 80 Minn. 462,
83 N. W. 442; Cool v. Kelly, 78 Minn. 102, 80 N. W. 861; Sey-
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mour, Sabin & Co. v. Carli, 31 Minn. 81, 16 N. W. 495; Cos-
tello v. Edson, 44 Minn. 135, 46 N. W. 299; Todd v. Weed,
84 Minn. 4, 86 N. W. 756.

§ 226. A recognition of the title of the owner by the disseisor
breaks the continuity of claim as well as the continuity of possession
and in such case he must begin de novo if he wishes to claim the
benefit of the statute of limitations.? But after the statute has run
in favor of a disseisor, no acknowledgment of the former owner’s
title, except by deed sufficient to pass title to land, will divest the
title acquired by adverse possession.?

1 City of St. Paul v. Chicago etc. Ry. Co. 63 Minn. 330, 63 N. W.

267, 65 N. W. 649, 68 N. W. 458.
? Sage v. Rudnick, 67 Minn. 362, 69 N. W. 1096.

§ 227. One in adverse possession of land may purchase the title
of one person against whom he is holding adversely, without aban-
doning his adverse holding as to the title of another person.

City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W. 17. .

§ 228. A finding that a possession was adverse is a finding that
it was hostile. The greater includes the less. If it was adverse it
was hostile. It is tautology to say that adverse possession must be
hostile.

Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060.

Mistake as to boundary lines.

§ 229. Where one of two adjoining owners takes and holds
actual possession of land beyond the boundary of his own lot or
tract, under a claim of title thereto as being a part of his own land,
though under a mistake as to the location of the boundary line, such
possession, for the purposes of the statute, is to be deemed adverse
to the true owner and a disseisin; and if the disseisor or his grantee
is suffered to remain continuously in possession for the statutory
period, the remedy of the former is extinguished.? The rule is other-
wise where parties are permitted to inclose, by consent, lands ad-
joining their own, or, for temporary convenience, to extend fences
or improvements beyond boundary lines. In such cases possession
is taken in amity, and in recognition of the owner’s title, and the
occupancy, not being adverse in its inception, does not become
so until notice or an assertion of an adverse claim.?

! Seymour, Sabin & Co. v. Carli, 31 Minn. 81, 16 N. W. 495;
Brown v. Morgan, 44 Minn. 432, 46 N. W. 913; Ramsey v.
Glenny, 45 Minn. 401, 48 N. W. 322; Butler v. Drake, 62 Minn.
229, 64 N. W. 559; Bice v. Town of Walcott, 64 Minn. 459,
67 N. W. 360; Diers v. Ward, 92 N. W. g02.

* Seymour, Sabin & Co. v. Carli, 31 Minn. 81, 16 N. W. 495.

Permissive possession—licensee.

§ 230. It is a well-scttled principle of law that the statute of
limitations does not run in favor of an occupant of land in posses-
sion by the license or consent of the owner. To make such pos-
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session adverse there must be some open assertion of hostile title
and knowledge thereof brought home to the owner of the land.
Backus v. Burke, 63 Minn. 272, 65 N. W. 459; Cameron v. Chi-
cago etc. Ry. Co. 60 Minn. 100, 61 N. W. 814; O’Boyle v.
McHugh, 66 Minn. 390, 69 N. W. 37.

As between tenants im common.

§ 232. The entry and possession of one tenant in common is re-
garded in law as the entry and possession of all the cotenants and
not as a disseisin. Such possession is not adverse until there is an
ouster. To constitute an ouster between cotenants there must be
overt and unequivocal acts of exclusive ownership or a clear and
explicit assertion of adverse right brought home to the knowledge of
the other cotenants.? It is not necessary to show such knowledge
by direct and positive evidence, but it is sufficient, if the contrary is
not shown, if the circumstances are such as to raise a strong proba-
bility of actual knowledge.?

! Lindley v. Groff, 37 Minn. 338, 34 N. W. 26; Lowry v. Tilleny,

31 Minn. 500, 18 N. W. 452; Cameron v. Chicago etc. Ry. Co.
60 Minn. 100, 61 N. W. 814; Berthold v. Fox, 13 Minn. 501
Gil. 462; Holmes v. Williams, 16 Minn. 164 Gil. 146; Ricker
v. Butler, 45 Minn. 545, 48 N. W. 407; Hanson v. Ingwaldson,
77 Minn. 533, 80 N. W. 702; Blomberg v. Montgomery, 69
Minn. 149, 72 N. W. 56.

2 Knowles v. Brown, 69 Iowa, 11; Clymer v. Dawkins, 3 How. (U.
S.) 674.

§ 233. Exclusive possession and reception and retention of the
rents and profits for a long series of years justify the jury in finding
an ouster.

Lowry v. Tilleny, 31 Minn. 500, 18 N. W. 452; Burns v. Byrne,
45 Towa 285; Cummings v. Wyman, 10 Mass. 464; Abrams v.
Rhoner, 44 Hun (N. Y.) 507; Henning v. Warner, 109 N. C.
406; Robidoux v. Casseligi, 10 Mo. App. 516; Bolton v. Ham-
ilton, 2 W. & S. (Pa.) 294.

§ 234. Where one tenant in common attempts to convey by war-
ranty deed the whole estate in fee, and his grantee records his deed,
and by virtue thereof enters upon the estate, and claims and holds ex-
clusive possession of the whole thereof, the possession and claim are
adverse to the title and possession of his co-tenant, and amount to a
disseisin.

Hanson v. Ingwaldson, 77 Minn. 533, 80 N. W. 702; Ricker v.

Butler, 45 Minn. 545, 48 N. W. 407

As betwcen mortg:gér and mortgagee.

§ 235. A mortgagor, or the grantee of a mortgagor, or a subse-
quent incumbrancer, in possession of the mortgaged premises, does
not hold adversely to the mortgagee and cannot, by virtue of such
possession, avoid the mortgage under the statute of limitations un-
less there has been an unequivocal repudiation of the mortgage
brought home to the knowledge of the mortgagee.! The posses-
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sion of the mortgagor after foreclosure is presumed amicable and in
subordination to the title of the purchaser until the contrary appears.*
. Where, after a default in a mortgage, the mortgagee in apparent
good faith makes a void foreclosure and, after the year to redeem,
the purchaser at the foreclosure sale takes possession under color of
the foreclosure proceedings, he is a mortgagee in possession, and en-
titled to all the rights of such a mortgagee, whether he took posses-
sion with or without the consent, either express or implied, of the
mortgagor. The statute of limitations commences to run in favor
of such a purchaser from the time he so takes possession.®
! Hodgdon v. Heidman, 66 Iowa 645; Grether v. Clark, 75 Iowa
383.
* Lowry v. Tilleny, 31 Minn. 500, 18 N. W. 452; Neilson v. Grig-
non, 85 Wis. gs50.
$ Backus v. Burke, 63 Minn. 272, 65 N. W. 459.

As between life tenant and remainder-man.
§ 236. The possession of a life tenant is never deemed to be ad-
verse to the remainder-man, for the latter has no right of entry.
Hanson v. Ingwaldson, 77 Minn. 533, 80 N. W. 702; Lindley v.
Groff, 37 Minn. 338, 34 N. W. 338.

As between railroad and homesteader.

§ 237. One who enters land under the homestead laws within a
congressional grant to a railroad may acquire title against the rail-
road by adverse possession.

Northern Pacific Ry. Co. v. Townsend, 84 Minn. 152, 86 N. W.

1007.
As between husband and wife.

§ 238. Adverse possession cannot exist between husband and
wife so long as coverture continues.

Santa Barbara First Nat. Bank v. Guerra, 61 Cal. 109; Hendricks

v. Rasson, 53 Mich. 575; Vandevoort v. Gould, 36 N. Y. 639.
See Blomberg v. Montgomery, 69 Minn. 149, 72 N. W. 56.

As between parent and child.

§ 239. As between parties sustaining parental and filial relations,
the possession of the land of the one by the other is presumed to
be permissive, and not adverse. To make such possession adverse,
there must be some open assertion of hostile title, other than mere
possession, and knowledge thereof brought home to the owner of the
land.

O’Boyle v. McHugh, 66 Minn. 390, 69 N. W. 37. See McGovern

v. McGovern, 84 Minn. 143, 86 N. W. 1102 (as between widow
and heirs); Collins v. Colleran, (an) 9o N. W. 364.

As between vendor and vendee.

§ 240. The continued possession of the vendor after the execu-
tion of a deed is not necessarily hostile to the vendee or one claiming
under him, but it may be made so by unequivocal acts of the vendor
brought home to the knowledge of the vendee.? The possession of
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a vendee under an executory contract of purchase is not adverse to
the vendor so long as the purchase money is not paid or until the
vendee is entitled to demand a deed,® although it may be adverse as
to third parties.® The vendee bears somewhat the relation of a tenant
of the vendor and is estopped from denying his title * and this es-
toppel applies to parties holding under the vendee.® After payment
of the purchase money and the performance of all the conditions on
his part the vendee holds adversely to the vendor.*
1 McCormick v. Herndon, 86 Wis. 449; Woolworth v. Root, 40
Fed. 723; Ingles v. Ingles, 150 Pa. St. 397; Hoyt v. Jones, 31
Wis. 389; Garabaldi v. Shuttuck, 79 Cal. 511.
* Madson v. Madson, 80 Minn. 501, 83 N. W. 396; Dean v. God-
dard, 55 Minn. 290, 56 N. W. 1060; Furlong v. Garrett, 44 Wis.
111; Hannibal etc. Ry. Co. v. Miller, 115 Mo. 158; Brown v.
King, 5 Met. (Mass.) 173; Clouse v. Elliott, 7t Ind. 302; In
re Department of Parks, 73 N. Y. 560.
8 Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060.
¢ Mitchell v. Chisholm, 57 Minn. 148, 58 N. W. 873; Thompson v.
Ellenz, 58 Minn. 301, 59 N. W. 1023.
® Anderson v. McCormick, 18 Or. 301; Potts v. Coleman, 67 Ala.
221.
¢ Simpson v. Sneclode, 83 Wis. 20r1.

§ 241. A mistake in a deed, whereby a portion of the premises
intended to be conveyed have been omitted in the description, does
not prevent the grantee from acquiring title by prescription to the
land so intended to be conveyed.

Vandall v. St. Martin, 42 Minn. 163, 44 N. W. 163.

As between landlord and tenant.

§ 242. “Whenever any person enters into the possession of any
lands or tenements in this state under or pursuant to a lawful lease
thereof, he shall not be permitted while so in possession to dispute
or deny the title of his landlord in any action brought by such land-
lord, or any one claiming under or through him, to recover posses-
sion of any such lands or tenements. But such estoppel shall not
apply to any lessee who at and prior to the time of accepting any
such lease, is already in possession of the leased lands or tenements
under any claim or title adverse or hostile to that of such lessor.”

[Laws 1899, ch. 13] See St. Anthony etc. Co. v. Morrison, 12

Minn. 249 Gil. 162; Morrison v. Bassett, 26 Minn. 235, 2 N.
W. 851; Sage v. Halverson, 72 Minn. 294, 75 N. W. 229;
Clary v. O’Shea, 72 Minn. 105, 75 N. W. 115; Tilleny v. Knob-
lauch, 73 Minn. 108, 75 N. W. 1039; Cameron v. Chicago etc.
Ry. Co. 60 Minn. 100, 61 N. W. 814; Ramsey v. Glenny, 45
Minn. 4o1, 48 N. W. 322,

Tho possession must be actual.

§ 243. The owner of lands is presumptively in possession and the
acts of a wrong-doer infringing upon the rights of the owner are to
be construed strictly against the invader. *Clear proof of actual
adverse possession will be required to place the wrong-doer in a posi-
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tion to avail himself, in defence of his possession, of the limitation
barring the right of the owner to recover. To determine whether
particular acts or a course of conduct constitute adverse possession
which, if continued, will bar the title of the original owner, regard
must be had to the nature or quality of the acts, and to the situation
of the property, as well as to the theory upon which the doctrine of
adverse possession rests. The owner becomes barred of his right by
reason of his acquiescence in the hostile possession of another under
a claim of right, maintained for the statutory period, and of which
he has notice, or which is maintained under such circumstances that
he is presumed to have notice. Hence the possession must be actual,
for otherwise there is no disseisin, and the real owner remains in
possession, actually or constructively. It must be continuous, for
upon its cessation or interruption the possession, in contemplation of
law, is again in the holder of the legal title. It must be hostile to
the real owner, and with intention to claim the land adversely to
him; and this must be manifest from the nature or circumstances of
the possession, so that the owner may be informed of it, and that
he shall not be misled into acquiescence in what he might reasonablx
suppose to be a mere trespass, when he would not have acquiesced
in the assertion of a right adverse to his title. The possession of
land may consist in, and be shown by, a great variety of acts, but the
law prescribes no particular manner in which possession shall be
maintained or made manifest, to constitute what we comprehensivelv
term ‘adverse possession.” It may be under various circumstances,
by inclosure, by cultivation, by the erection of buildings, or by other
improvements, or by any visible, open use clearly indicating an actual
appropriation of the land to the permanent and exclusive dominion
and benetfit of the invader; such a use as is calculated to inform the
real owner of the fact of occupancy, and that it is adverse or hostile
to his own title.”

Costello v. Edson, 44 Minn. 135, 46 N. W. 299. Cited in Ricker v.
Butler, 45 Minn. 545, 48 N. W. 407; Lambert v. Stees, 47
Minn. 141, 49 N. W. 662; Wheeler v. Gorman, 80 Minn. 462,
83 N. W. g42.

§ 244. ‘““The doctrine proceeds upon the theory of the acquies-
cence of the true owner in his disseisin for the full statutory period;
hence, the possession which affects him is what appears on the
ground itself. It must be such as would operate as unambiguous
and unequivocal notice to him that some one is in possession in
hostility to his title under claim of right; and, while much will de-
pend on the nature and situation of the property and the uses to
which it is adapted, yet in all cases it must be a possession which
is accompanied with the real and effectual enjoyment of the property,
—the possession which follows the subjection of the property to the
will and dominion of the claimant to the exclusion of others. The
acts must be such as indicate that a permanent occupation and ap-
propriation of the premises is intended, as distinguished from a
casual trespass for some temporary purpose. And, inasmuch as it
is only the possession which appears on the ground which affects
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the true owner, it follows that, while such acts as paying taxes or
surveying lines may characterize a possession, if it exists, as hostile,
yet they do not themselves constitute the possession which the law
requires to toll the right of the true owner.”
Wood v. Spencer, 45 Minn. 299, 48 N. W. 711. Cited in Brown v.
Kohout, 61 Minn. 113, 63 N. W. 248.

§ 245. Possessory acts, to constitute adverse possession, must nec-
essarily depend upon the character of the property, its location, and
the purposes for which it is ordinarily fitted or adapted.* So much
depends on the situation and nature of the property, the uses to
which it can be applied, or to which the owner or claimant may
choose to apply it, that it is impossible to lay down any precise rule
adapted to all cases.?

! Dean v. Goddard, 55 Minn. 290, 56 Minn. 1060; Costello v.
Edson, 44 Minn. 135, 46 N. W. 299; Murphy v. Doyle, 37
Minn. 113, 33 N. W. 220; Wheeler v. Gorman, 8o Minn. 462,
83 N. W. 442; Wood v. Springer, 45 Minn. 299, 48 N. W. 711;
Ricker v. Butler, 45 Minn. 546, 48 N. W. 407; Backus v.
Burke, 63 Minn. 272, 65 N. W. 459; Sage v. Morosick, 69
Minn. 167, 71 N. W. 930; Butler v. Drake, 62 Minn. 229, 64 .
N. W. 559.

* Washburn v. Cutter, 17 Minn. 361 Gil. 335; Murphy v. Doyle,
37 Minn. 113, 33 N. W. 220; Sage v. Morosick, 69 Minn. 167,
71 N. W. g30.

§ 246. The possessory acts must be such as to indicate and serve
as notice of an intention to appropriate the land itself and not the
mere products of it, to the dominion and use of the party entering.

Lambert v. Stees, 47 Minn. 141, 49 N. W. 662; Costello v. Edson,

44 Minn. 135, 46 N. W. 299; Bazille v. Murray, 40 Minn. 48,
41 N. W. 238; Wood v. Springer, 45 Minn. 299, 48 N. W. 711;
Sage v. Larson, 69 Minn. 122, 71 N. W. 923; Wheeler v. Gor-
man, 80 Minn. 462, 83 N. W. 442.

§ 247. Actual residence on the land is not always necessary to
constitute adverse possession.! “If the land is not susceptible of
any. permanent useful improvement, actual occupancy, cultivation,
or residence may not be necessary in order to constitute adverse
possession. But if the land will admit of such improvement, the
possessory acts must be such as to show permanent possession for
the purpose of such improvement; for instance, actual occupancy and
cultivation or enclcsure; and this, whether the adverse possession is
relied on to raise the bar of the statute of limitations or to bar an
action of trespass or trover.”? But it is not ordinarily necessary
that a farm should be fenced.®

! Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060; Costello v. Ed-

son, 44 Minn. 135, 46 N. W. 299; Washburn v. Cutter, 17 Minn.
361 Gil. 335; Wheeler v. Gorman, 8o Minn. 462, 83 N. W. 442;
Murphy v. Doyle, 37 Minn. 113, 33 N. W. 220; Sage v. Moro-
sick, 69 Minn. 167, 71 N. W. g30.

* Washburn v. Cutter, 17 Minn. 361 Gil. 335.

* Sage v. Morosick, 69 Minn. 167, 71 N. W. g30.
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§ 248. Inthe case of a farm, if the possession is open and notorious,
comporting with the ordinary management of farms, it is not neces-
sary that the whole farm be either improved or inclosed, at least
where the unimproved part, as woodland, is subservient to one con-
nected with that which is improved; and, for the same reason, the
rule requiring actual and visible occupancy will be more strictly con-
strued in an old and populous country, where land is usually im-
proved and inclosed, than in a new country recently settled, in which
the land is only partially improved.

Murphy v. Doyle, 37 Minn. 113, 33 N. W. 220.

§ 249. It is necessary to constitute adverse possession that there
be at all times some person in an action against whom the real owner
may recover the possession of the land.

City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W. 17.

§ 250. When there is no adverse possession the title draws to
it the possession; that is, the owner is constructively in possession.
Seymour, Sabin & Co. v. Carli, 31 Minn. 81, 16 N. W. 495; Wash-
burn v. Cutter, 17 Minn. 361, 17 N. W. 335; Bradley v. Norris,
63 Minn. 156, 65 N. W. 357.

The possession must be open.

§ 251. The possession must be open or notorious, that is, it must
be such as would naturally charge the true owner with knowledge
of the adverse holding. It is perhaps better to say that the pos-
session must be visible.! The indications of adverse possession
must be so tangible and obvious that the true owner could not be
deceived as to the hostile dominion if he should visit the land.?
Secret possession will not do, as publicity and notoriety are necessary
as evidence of notice and to put those claiming an adverse interest
upon inquiry.? To hold otherwise would be to establish a principle
by which every proprietor of vacant lands might be disseised with-
out his knowledge or even the possibility of protecting himself.*
But notoriety is only important where the adverse character of the
possession is to be brought home to the owner by presumption.
Of course where it is shown that he had actual knowledge that the
possession was under claim of title, and therefore adverse, openness
and notoriety are unimportant; for no other person has any legal in-
terest in the question or right to be informed by notoriety or other-
wise.® The divesture of title by adverse possession rests upon the
presumption of notice to the true owner of an open and hostile pos-
session.®

1 Bazille v. Murray, 40 Minn. 48, 41 N. W. 238; Lambert v. Stees,

47 Minn. 141, 49 N. W. 662; Costello v. Edson, 44 Minn. 135,
46 N. W. 299.

* Pike v. Robertson, 79 Mo. 618.

$ Armstrong v. Morrill, 14 Wall. (U. S.) 14s.

4+ Dawson v. Watkins, 2 Rob. (Va.) 239.

® Clark v. Gilbert, 39 Conn. 94; Brown v. Cockerell, 33 Ala. 47;

Key v. Jennings, 66 Mo. 367; Allen v. Mansfield, 108 Mo. 343.

¢ Bausman v. Kelley, 38 Minn. 197, 36 N. W. 333.
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‘The possession must be exclusive.
§ 252. The possession must be exclusive not only as to the true

owner but as to all persons.
Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060.

The possession must he esntinuous.

§ 253. In order that adverse possession may ripen into title it
must be cortinuous for the statutory period, for, upon its cessation
or interruption, the possession, in contemplation of law, is again in
the person who holds the legal title; and upon any resumption of
the adverse possession a new time is thereby fixed for the running
of the statute, the intruder not being permitted to tack a former ad-
verse possession.

City of St. Paul v. Chicago etc. Ry. Co. 63 Minn. 330, 63 N. W.

267, 65 N. W. 649, 68 N. W. 458; Costello v. Edson, 44 Minn.
135, 46 N. W. 299; Sherin v. Brackett, 36 Minn. 152, 30 N. W.
55I; Ricker v. Butler, 45 Minn. 545, 48 N. W. 407; Morris v.
McClary, 43 Minn. 346, 46 N. W. 238; City of St. Paul v.
Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W. 17; Witt v. St.
Paul etc. Ry. Co. 38 Minn. 122, 35 N. W. 862; Ramsey v.
Glenny, 45 Minn. 401, 48 N. W. 322; Dean v. Goddard, 55 Minn.
290, 56 N. W. 1060; Vandall v. St. Martin, 42 Minn. 163, 44
N. W. 525; Bloomberg v. Montgomery, 69 Minn. 149, 72 N. W.
56; Sage v. Rudnick, 67 Minn. 362, 69 N. W. 1096; Swan v.
Munch, 65 Minn. 500, 67 N. W. 1022; Hall v. Connecticut etc
Ins. Co. 76 Minn. 401, 79 N. W. 497.

§ 254. The possession of a tenant is the possession of his land-
lord for the purposes of the statute.
Sherin v. Brackett, 36 Minn. 152, 30 N. W. 551; Ramsey v. Glen-
ny, 45 Minn. 4o1, 48 N. W. 322; City of St. Paul v. Chxcago
etc. Ry. Co. 45 Minn. 387, 48 N. W. 17.

§ 255. The continuity of adverse possession is not broken by the
party in possession taking written conveyances of the premises from
other parties claiming an interest therein, as this may give him color
of title, and perhaps define the boundaries of the premises claimed.

Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060.

§ 256. After the statutory period has run any interruption in the
possession is immaterial.
Dean v. Goddard, 55 Minn. 2go, 56 N. W. 1060. See Sage v.
Rudnick, 67 Minn. 362, 69 N. W. 1096.

Tacking.

§ 257. Successive disseisins cannot be tacked together for the
purpose of constituting a continuous adverse possession unless there
is privity between the successive disseisors.! Privity exists between
two successive disseisors when one takes under the other, as by de-
scent, will, grant, or voluntary transfer of possession.? Such con-
tinuity and connection may be effected by any conveyance or under-
standing which has for its object a transfer of the rights of the pos-
sessor or of his possession, when accompanied by an actual transfer
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of possession.® No conveyance or assignment in writing is neces-

sary.*

! Sherin v. Brackett, 36 Minn. 152, 30 N. W. s51; Witt v. St.
St. Paul etc. Ry. Co. 38 Minn. 122, 35 N. W. 862; Ramsey v.
Glenny, 45 Minn. 401, 48 N. W. 322.

3 Sherin v. Brackett, 36 Minn. 152, 30 N. W. 551; Vandall v. St.
Martin, 42 Minn. 163, 44 N. W. 163; Ramsey v. Glenny, 45
Minn. 4o1, 48 N. W. 322; Ricker v. Butler, 45 Minn. 545, 48
N. W. 407; Barber v. Robinson, 78 Minn. 193, 80 N. W. g68;
City of St. Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W.
17; McGovern v. McGovern, 84 Minn. 143, 8 N. W. 1102.

# Vandall v. St. Martin, 42 Minn. 163, 44 N. W. 525; Ramsey v.
Glenny, 45 Minn. 387, 48 N. W. 17; City of St. Paul v. Chi-
cago etc. Ry. Co. 45 Minn. 387, 48 N. W. 17.

¢ Hall v. Connecticut etc. Ins. Co. 76 Minn. 401, 79 N. W. 497.

Color of title.

§ 258. All that is necessary to render possession of lands adverse,
so as to set the statute of limitations in motion, is that the disseisor
enter and take possession with the intention of holding the lands for
himself to the exclusion of all others. It is not necessary that he
should enter under color of title or under a claim that he has a legal
right to enter.! A tortious entry upon and possession of land with-
out color or pretence of paper title, but under a claim of right thereto,
in opposition to and inconsistent with the title of the true owner, may
ripen into title by adverse possession.? But the disseisor must enter
with “claim of right.” “Color of title” and “claim of right” are not
synonymous.? A person is properly said to have color of title to lands
when he has an apparent though not real title to the same, founded
upon a deed which purports to convey them to him.* It is not neces-
sary that the deed be valid or recorded.® “Claim of right,” “claim of
title,” “claim of ownership,” when used in this connection, mean noth-
ing more than the intention of the disseisor to appropriate and use
the land as his own to the exclusion of all others.®

t Carpenter v. Coles, 75 Minn. 9, 77 N. W. g; Cool v. Kelly, 78
Minn. 102, 80 N. W. 861. .

? Village of Glencoe v. Wadsworth, 48 Minn. 402, 51 N. W. 377;
Swan v. Munch, 65 Minn. 500, 67 N. W. 1022; Carpenter v.
Coles, 75 Minn. 9, 77 N. W. q.

* Carpenter v. Coles, 75 Minn. g9, 77 N. W. 9; Hamilton v. Wright,
30 Iowa, 480.

¢ Seigneuret v. Fahey, 27 Minn. 60, 6 N. W. 403. See further as
to what constitutes color of title: O’Mulcahy v. Florer, 27
Minn. 449, 8 N. W. 166; Wheeler v. Merriman, 30 Minn. 372,
15 N. W. 665; McLellan v. Omodt, 37 Minn. 157, 33 N. W. 326;
Hall v. Torrens, 32 Minn. 527, 21 N. W. 717.

$ Miesen v. Canfield, 64 Minn. 513, 67 N. W. 632; Murphy v.
Doyle, 37 Minn. 113, 33 N. W. 220; Costello v. Edson, 44 Minn.
135, 46 N. W. 299.

¢ Carpenter v. Coles, 75 Minn. g9, 77 N. W. g.
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§ 259. Color of title, in connection with adverse possession, is
only important in determining the extent of the possession.! Where
the disseisor entered without color of title there must be an actual
occupancy—a pedis possessio—to constitute adverse possession and
the adverse possession in such a case is only co-extensive with such
occupancy. An actual possession of a part of a tract does not, in
the absence of color of title, give constructive possession of the
whole.? On the other hand, “where the occupant enters under a
claim of title founded upon a deed or other written muniment of title,
and has been in the continuous actual occupancy of some part of the
premises for the statutory period, he will be deemed to have been in
possession of the entire premises described in the deed not in the
adverse possession of any one else, although uninclosed and unim-
proved, provided the premises consist of a single tract of proper
size, to be managed and used as one body according to the usual
manner of business. Otherwise expressed, an entry under a deed
containing specific metes and bounds will give constructive posses-
sion of the whole tract described in the deed not in any adverse pos-
session, although not all inclosed or improved. He is presumed to
have intended his entry to be coextensive with the description in
his deed, although his improvements are only on a part of the tract.
Such a person occupies a different position from a mere naked tres-
passer or intruder, whose possession will be only co-extensive with his
actual occupancy. And any instrument, however defective or in-
effectual to convey title in fact, and even if void on its face, will be
sufficient to bring a case within this rule if by sufficient description
it purports to convey title. Whether valid or void on its face, it
characterizes the entry of the occupant by showing the nature and
extent of his claim.”* ‘“But the adverse possession of one distinct
piece of land will not draw to it the constructive possession of an-
other vacant and distinct piece owned by another person, although
the adverse occupant holds a paper title by an instrument wherein
the described boundaries are co-extensive with both pieces of land.” ¢
One who enters without color of title cannot extend his possession
merely by obtaining color of title subsequent to his entry.®
1Washburn v. Cutter, 17 Minn. 361 Gil. 335; Carpenter v. Coles,
75 Minn. 9, 77 N. W. 424; City of St. Paul v. Chicago etc. Ry.
Co. 45 Minn. 387, 48 N. W. 17.

2 Coleman v. Northern Pacific Ry. Co. 36 Minn. 525, 32 N. W. 859;
Brown v. Kohout, 61 Minn. 113, 63 N. W. 248; Sage v. Larson,
69 Minn. 122, 71 N. W. 923; Barber v. Robinson, 78 Minn. 193,
80 N. W. g68; Cool v. Kelly, 78 Minn. 102, 80 N. W. 861.

3 Miesen v. Canfield, 64 Minn. 513, 67 N. W. 632. See also, Mur-
phy v. Doyle, 37 Minn. 113, 33 N. W. 220; Morris v. McClary,
43 Minn. 346, 46 N. W. 238; Barber v. Robinson, 78 Minn.
193, 80 N. W. 968; Id. 82 Minn. 112, 84 N. W. 732; City of St.
Paul v. Chicago etc. Ry. Co. 45 Minn. 387, 48 N. W. 17.

* McRoberts v. McArthur, 62 Minn. 310, 64 N. W. 9o3; Morris v.
McClary, 43 Minn. 346, 46 N. W. 238.

5 Barber v. Robinson, 78 Minn. 193, 8 N. W. g68.



§ 260 LIMITATION OF ACTIONS

Nature of title acquired by adverse possession.

§ 260. A title acquired by adverse possession is a title in fee sim-
ple and is as perfect as a title by deed. Its legal effect is not only
to bar the remedy of the owner of the paper title but to divest his
estate and vest it in the party holding adversely for the statutory
period of limitation. Adverse possession ripens into a perfect title.
This title the adverse possessor can transfer by conveyance and when
he does so he is conveying his own title and not a piece of land the
title to which is in some other person who is simply barred by the
statute from recovering it by action.! The holder of a title by ad-
verse possession may bring an action in the nature of ejectment
against the holder of the paper title by whom he has been dispos-
sessed.?

! Dean v. Goddard, §5 Minn. 290, 56 N. W. 1060; Seymour, Sabin

& Co. v. Carli, 31 Minn. 81, 16 N. W. 495; Brown v. Morgan,
44 Minn. 432, 46 N. W. 913; Sage v. Rudnick, 67 Minn. 362, 69
N. W. 1096; Jellison v. Halloran, 44 Minn. 199, 46 N. W. 332;
Flynn v. Lemieux, 46 Minn. 458, 49 N. W. 238; Kipp v. John-
son, 31 Minn. 360, 17 N. W. g57.

3 Sherin v. Brackett, 36 Minn. 152, 30 N. W. s51; Langford v.

Pappe, 56 Cal. 73; Barnes v. Light, 116 N. Y. 34.

Easements.

§ 261. When there has been a continuous use of an easement
for fifteen years, unexplained, it will be presumed to have been under
a claim of right and adverse, and will be sufficient to establish a right
by prescription and authorize the presumption of a grant, unless con-
tradicted or explained. Where the claimant needs the use of the
easement only from time to time and so uses it, there is a sufficiently
continuous use to be adverse, although it is not constant.

Swan v. Munch, 65 Minn: 500, 67 N. W. 1022; Mueller v. Fruen,

36 Minn. 273, 30 N. W. 886; Schulenberg v. Zimmerman,
(Minn.) go N. W, 156. ‘

Nuisance. .
§ 262. Whether it is possible to acquire a prescriptive right to
maintain a nuisance is unsettled in this state.
See Eastman v. St. Anthony etc. Co. 12 Minn. 137 Gil. 77; Cook
v. Kendall, 13 Minn. 324 Gil. 297; Thornton v. Webb, 13 Minn.
498 Gil. 457; Matthews v. Stillwater etc. Co. 63 Minn. 493, 65
N. W. g47.

Facts held sufficient to constitute adverse possession.

§ 263. Building a house on the property of another through mis-
take as to the boundary line;?! clearing, grubbing and fencing a por-
tion of a fat.n, putting in crops, tapping trees, cutting grass and
draining land—no buildings being built on the farm, the claimant
living near by;? cutting trees on a lot, grubbing and burning the
brush, digging out the stumps of trees, leaving tools on the land from
vear to year, camping on the land at intervals, paying taxes and
finally building a house;® extensive ditching of the land and using
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it as a hay farm for which it was alone adapted; ¢ building a ware-
house on an alley in a village;® living on the land and cropping it
sanually although no fences were built around it; * building a fence
around land and using it as a pasture;? cutting wood, pasturing cat-
tle, cutting hay, fencing a portion and living at intervals and for a
short time in a shanty, the land being bottom land along the Mis-
sissippi ; ® piling lumber oa a city lot, building a barn and shed, keep-
ing and stabling horses, paying taxes;® setting out trees along a
boundary line;*° enclosing tract by brush fence, cutting hay and
pasturing cattle.!?

! Seymour, Sabin & Co. v. Carli, 31 Minn. 81, 16 N. W. #95.

* Murphy v. Doyle, 37 Minn. 113, 33 N. W. 220.

* Costello v. Edson, 44 Minn. 135, 46 N. W. 299.

¢ Ricker v. Butler, 45 Minn. 545, 48 N. W. 407.

® Village of Glencoe v. Wadsworth, 48 Minn. 402, 51 N. W. 377

¢ Sage v. Morosick, 69 Minn. 167, 71 N. W. 930.

" Barber v. Robinson, 78 Minn. 193, 8o N. W. 968,

® Wheeler v. Gorman, 8o Minn. 462, 83 N. W. 442.

® Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060.

1¢ Butler v. Drake, 62 Minn. 229, 64 N. W. 559.

11 Wood v. Spring, 45 Minn. 299, 48 N. W, 711.

Facts held insufficient to constitute adverse possession.

§ 264. Cutting timber without actual occupancy or cultivation or
inclosure where the land is capable of such improvement;! cutting
natural hay on and letting cattle run over and feed upon wild and un-
inclosed land adjoining land actually occupied by the trespasser;?
camping in a tent on vacant and unoccupied land and cooking, pre-
paring food and sleeping on it for a few days or a week and watching
it for several weeks for the purpose of keeping off trespassers and
asserting title to the land but doing and intending to do nothing else
to improve the land or subject it to any proper use.®

1 Washburn v. Cutter, 17 Minn. 361 Gil. 335.

3 Bazille v. Murray, 40 Minn. 48, 41 N. W. 238; Lambert v. Stees,

47 Minn. 141, 49 N. W. 662; Sage v. Larson, 69 Minn. 122, 71
N. W. 923. - But see, Ricker v. Butler, 45 Minn. 545, 48 N. W.
407; Sage v. Morosick, 69 Minn. 167, 71 N. W. g30.

$ Musser-Sauntry etc. Co. v. Tozer, 56 Minn. 443, 57 N. W. 1072.

Evidence.

§ 265. The deed under which the disseisor entered is admissible
to show the nature and extent of his claim although void on its face.!
The fact of payment or non-payment of taxes is always admissible.?
An acknowledgment by the disseisor of the record or paper title,
as by accepting a lease from the owner of it, is in the nature of an
admission that he had no title and is competent evidence tending to
prove that his possession was not adverse.® Declarations of a prior
deceased disseisor characterizing his possession are admissible in
favor of a party claiming under him.* Conduct and admissions sub-
sequent to the expiration of the statutory period are competent evi-
dence to explain and characterize the antecedent possession.®
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1 Washburn v. Cutter, 17 Minn. 361 Gil. 335; Murphy v. Doyle,
37 Minn. 113, 33 N. W. 113; Ricker v. Butler, 45 Minn. 545,
48 N. W. 407.

* Murphy v. Doyle, 37 Minn. 113, 33 N. W. 113; Sage v. Morosick,
69 Minn. 167, 71 N. W. 930; Costello v. Edson, 44 Minn. 135,
46 N. W. 299; Wheeler v. Gorman, 80 Minn. 462, 83 N. W. 462;
Dean v. Goddard, 55 Minn. 290, 56 N. W. 1060; Todd v. Weed,
84 Minn. 4, 8 N. W. 756.

3 Sage v. Rudnick, 67 Minn. 362, 69 N. W. 1096; Todd v. Weed,
84 Minn. 4, 86 N. W. 756.

¢ Brown v. Kohout, 61 Minn. 113, 63 N. W. 248.

8 Todd v. Weed, 84 Minn. 4, 86 N. W. 756.

Question for jury.

§ 266. Except where only one reasonable inference can be drawn
from the evidence the question of adverse possession is for the jury
under instructions from the court as to what facts will constitute an
ouster and adverse possession.

Village of Glencoe v. Wadsworth, 48 Minn. 402, 51 N. W. 377:

Washburn v. Cutter, 17 Minn. 361 Gil. 335; Brown v. Kohout,
61 Minn. 113, 63 N. W. 248; Sage v. Morosick, 69 Minn. 167,
71 N. W. g30; Butler v. Drake, 62 Minn. 229, 64 N. W. 559;
Todd v. Weed, 84 Minn. 4, 86 N. W. 756.

Burden of proof.
§ 267. The burden of proving the essential facts which create
title by prescription rests upon him who asserts it.
St. Paul & Duluth Ry. Co. v. City of Duluth, 73 Minn. 270, 76
N. W. 35; St. Paul & Duluth Ry. Co. v. Village of Hinckley,
53 Minn. 398, 55 N. W. 560; Brown v. Kohout, 61 Minn.
113, 63 N. W. 248; Bazille v. Murray, 40 Minn. 48, 41 N. W.
238. . .

Degree of proof required.

§ 268. The evidence'to establish a title by prescription must be
direct, clear and convincing. Every presumption is to be indulged
against the disseisor.

Washburn v. Cutter, 17 Minn. 361 Gil. 335; St. Paul & Duluth Ry.

Co. v. City of Duluth, 73 Minn. 270, 76 N. W. 35; Costello v.
Edson, 44 Minn. 135, 46 N. W. 299.
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CHAPTER III
PLACE OF TRIAL

I VENUE
Definition,

§ 269. Venue, in our practice act, is used synonymously with
place of trial.! The term is also employed to designate the mar-
ginal notation, in our pleadings and other judicial papers, of the
county and state where the action is brought or the proceedings
had. The old common law rules of venue have lost most of their
significance in this state.?

! Hinchman v. Butler, 7 How. Pr. (N. Y.) 462.

* Little v. Chicago etc. Ry. Co. 65 Minn. 48, 67 N. W. 846. See

Dunnell, Minn. Pl § 340.

Not jurisdictional.

§ 270. The district courts of this state constitute, in a sense, one
court?! and the fact that an action is brought or tried in the wrong
county is not jurisdictional.?

1 See § 1.

? Tullis v. Brawley, 3 Minn. 277 Gil. 191; Merrill v. Shaw, 5 Minn.

148 Gil. 113; Nininger v. Board of County Com’rs, 10 Minn.
133 Gil. 106; Gill v. Bradley, 21 Minn. 15; In re Barnard,
30 Minn. 512, 16 N. W. 403; Kipp v. Cook, 46 Minn. 535,
49 N. W. 257; In re Ellis’ Estate, 55 Minn. 401, 56 N. W.
1056; Smith v. Barr, 76 Minn. 513, 79 N. W. 507 overruling
Kretzschmar v. Meehan, 74 Minn. 211, 77 N. W. 41.

Distinction between local and transitory actions.

§ 271. At common law an action is transitory where the trans-
action on which it is based might have taken place anywhere; it
is local where such transaction could only have occurred in a par-
ticular place. This test is not decisive under our law. In pre-
scribing the place of trial our statutes determine what actions are
to be considered local and what transitory so far as actions aris-
ing in this state are concerned. Speaking generally, all actions
concerning real property are local and all other actions transitory.
But it has been held in this state, contrary to the general rule, that
an action to recover damages to real property is transitory. Per-
sonal actions on contracts concerning real property are deemed
transitory.! Actions for a personal tort are transitory.? The mod-
ern tendency is to treat all actions as transitory which are not clearly
and wholly local. Inasmuch as the general rule is that actions
must be brought and tried where the parties reside, and that they
must be brought and tried where the subject-matter is situated
is the exception to the rule, it has frequently been held that, to
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bring a case within the exception, the subject-matter must be wholly
local; that is, exclusively within the exception.® It is settled law
that title to real property cannot be tried ex directo in transitory
actions, but an action is not rendered local simply because the title
to real property is incidentally involved.* The distinction between
transitory and local actions is important in determining whether
the courts of this state have jurisdiction over a cause of action
arising in another state and it is also important in determining
the county in which an action should be brought in this state, the
cause of action arising here. The two questions are very different.
The former question goes to the jurisdiction of the court, while
the latter does not.®

1 Little v. Chicago etc. Ry. Co. 65 Minn. 48, 67 N. W. 846.

? Myers v. Chicago etc. Ry. Co. 69 Minn. 476, 72 N. W. 694
Herrick v. Minneapolis etc. Ry. Co. 31 Minn. 11, 16 N. W. 413;
Nicholas v. Burlington etc. Ry. Co. 78 Minn. 43, 80 N. W. 776.

8 Smith v. Barr, 76 Minn. 513, 79 N. W. 507. See State v. Dis-
trict Court, 85 Minn. 283, 88 N. W. 755.

¢ Washburn v. Cutter, 17 Minn. 361 Gil. 335; Downs v. Finnegan,
58 Minn. 112, 59 N. W. 981; State v. District Court, 85 Minn.
283, 88 N. W. 755.

s See Little v. Chicago etc. Ry. Co. 65 Minn. 48, 67 N. W. 846.

Venue as to foreign corporations.

§ 272. A foreign corporation, although it has complied with all
the provisions and conditions of the statute as to its right to do
business in this state, may be sued in any county in the state which
the plaintiff designates in his complaint.

Olson v. Osborne, 30 Minn. 444, 15 N. W. 876; Eickhoff v.

Fidelity & Casualty Co. 74 Minn. 139, 76 N. W. 1030.

Venue as to domestic corporations.
§ 273. The statute provides that, for the purposes of venue, a
corporation shall be deemed to reside in any county where it has
an office, agent, or place of business.! That is, the residence of a
domestic corporation, for the purposes of an action against it, is not
confined to the place where its principal office or place of business
is located; it resides wherever it has an established office, agent or
place of business.?
1G. S. 1894 § 518s.
? Schoch v. Winona etc. Ry. Co. 55 Minn. 479, 57 N. W. 208.
See State v. District Court, 77 Minn. 302, 79 N. W. g6o.

N

Venue determined by situs of property—statute.

§ 274. ‘“‘Actions for the following causes shall be tried in the
county in which the subject of the action or some part thereof, is
situated, subject to the power of the court to change the place of trial
as hereinafter provided:

(1) For the recovery of real property, or of an estate or interest
therein, or for the determination in any form of such right or
interest, and for injuries to real property.? If the county designated
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in the complaint is not the proper county, the court therein shall
have no jurisdiction of said action.?

(2) For the partition of real property.

(3) For the foreclosure of a mortgage of real property.

(4) For the recovery of personal property detained for any

cause.”

[G. S. 1804 §§ 5182, 5183] See Laws 1899 ch. 111 for rule when

land lies in two counties. ’

1 Little v. Chicago etc. Ry. Co. 65 Minn. 48, 67 N. W. 846; Kom-
mer v. Harrington, 83 Minn. 114, 85 N. W. 939; State v. Dis-
trict Court, 85 Minn. 283, 88 N. W. 755.

? Rollins v. Rice, 60 Minn. 358, 62 N. W. 325; Kretzschmar v.
Meehan, 74 Minn. 211, 77 N. W. 41; Smith v. Barr, 76 Minn.
513,79 N. W. 513.

® See § 276 (3); Leonard v. Maginnis, 34 Minn. 506, 26 N. W. 733;
Hinds v. Backus, 45 Minn. 170, 47 N. W. 655.

Venue determined by place where cause arose.

§ 275. ‘“Actions for the following causes shall be tried in the
county where the cause or some part thereof arose, subject to the
power of the court to change the place of trial as provided by law:

(1) For the recovery of a penalty or forfeiture imposed by stat-
ute,! except that where it is imposed for an offence committed
on a lake, river, or other stream of water situated in two or more
counties, the action may be brought in any county bordering on
such lake, river or stream.

(2) Against a public officer, or person specially appointed to ex-
ecute his duties, for an act done by him in virtue of his office, or
against a person who, by his command or in his aid, does anything
touching the duties of such officer.”

[G. S. 1894 § 5184]

1 Flowers v. Bartlett, 66 Minn. 213, 68 N. W. 976.

3 Leonard v. Maginnis, 34 Minn. 506, 26 N. W. /33; Hinds v.

Backus, 45 Minn. 170, 47 N.. W. 655; Tullis v. Brawley, 3
Minn. 277 Gil. 191.

Venue determined by residence of defendant.

§ 276. “In all other cases, except when the state of Minnesota is
plaintiff, the action shall be tried in the county in which the defend-
ants, or any of them, shall reside at the commencement of the ac-
tion;? or if none of the parties shall reside or be found in the state.
or the defendant be a foreign corporation, the samé may be tried
in any county which the plaintiff shall designate in his complaint,
subject, however, to the power of the court to change the place of
trial, in the cases provided by law.? Provided, that in an action
for the claim and delivery of personal property wrongfully taken,
the action may be brought and maintained in the county where the
wrongful taking occurred, or where the plaintiff resides.* A cor-
poration ¢ shall be deemed to reside in any county where it has an
office, agent, or place of business, within the meaning of this sec-
tion.” ®
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[G. S. 1804 § 5185 as amended by Laws 1895 ch. 28]

! McNamara v. Eustis, 46 Minn. 311, 48 N. W. 1123; Collins v.
Bowen, 45 Minn. 186, 47 N. W. 719; State v. District
Court, 85 Minn. 283, 88 N. W. 755; Hurning v. Hurning, 8o
Minn. 373, 83 N. W. 342 (action for divorce).

. 2Olson v. Osborne, 30 Minn. 444, 15 N. W. 876; Eickhoff v.
Fidelity & Casualty Co. 74 Minn. 139, 76 N. W. 1030.

-3 Leonard v. Maginnis, 34 Minn. 506, 26 N. W. 733; Hinds v.
Backus, 45 Minn. 170, 47 N. W. 655. See § 275 (2).

¢ That is, a domestic corporation.

8 Schoch v. Winona etc. Ry. Co. 55 Minn. 479, 57 N. W. 208;
State v. District Court, 77 Minn. 302, 79 N. W. g6o.

Non-resident defendant—attachment.

§ 277. “If the defendant is a non-resident of this state, and the
plaintiff proceeds against him, by attaching his property, such action
may be brought in any county where the defendant has property lia-
ble to attachment.”

[G. S. 1804 § 5186]

Action on recognizances.

§ 278. “All actions for the recovery of any penalty brought against
a principal or surety in any recognizance entered into either by a
party or a witness in any criminal prosecution in any of the courts
in this state, shall be brought and tried in the county in which the
action or proceeding in which such recognizance is taken is pending,
unless the court shall for cause other than the place of residence of
the defendants change the place of trial of said action to any other
county as now provided by law.”

[G. S. 1894 § 5187]

Miscellaneous cases.

§ 279. Actions for divorce must be brought “in the county where
the parties, or either of them reside;” * against common carriers under
the railroad and warehouse commission law, “in any county in the
state through or into which the line of any common carrier so sued
may extend;” * against a domestic corporation not having an officer
in this state upon whom legal service of process can be made, “in -
any county where the cause of action or proceeding may arise or said
corporation may have property;” * against revenue officers, “in the
district court of the county in which the defendants or any of them
resides or is found;” ¢ against receiver, assignee or manager of prop-
erty in custodia legis, in any county where they might have been
brought against the person or corporation represented by such re-
ceiver, assignee or manager; °® under the insolvency law of 1881, “in
the county where the debtor, debtors, or any of them, resides, if
a resident of this state; and if not a resident of this state, such
action or proceeding may be brought in any county which the plain-
tiff shall designate in his complaint, or where such debtors, or any of
them, has property subject to attachment or levy;” ® on patent right
notes, “in the county where the defendant resides, if a resident of this
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state, at the timie of the commencement of such action, and not else-
where.” 7
1 G. S. 1894 § 4790; Young v. Young, 18 Minn. go Gil. 72; Thelan
v. Thelan, 75 Minn. 433, 78 N. W. 108; Hurning v. Hurping,
80 Minn. 373, 83 N. W. 342; Salzbrun v. Salzbrun, 8¢ Minn.
287, 83 N. W. 1088.
3G. S. 1894 § 394.
2 G. S. 18094 § 5203; Town of Hinckley v. Kettle River Ry. Co.
70 Minn. 105, 72 N. W. 835; In re St. Paul etc. Ry. Co.
36 Minn. 85, 30 N. W. 432.

¢ G. S. 1804 § 359. 8 G. S. 1894 § 5175.
¢G. S. 1894 § 4244 *G. S. 1894 § 8053.

II CHANGE OF VENUE
General statute.

§ 280. “If the county designated for that purpose in the complaint
is not the proper county, the action may notwithstanding be tried
therein, unless the defendant, before the time for answering expires,
demands in writing that the trial be had in the proper county, which
demand shall be accompanied by an affidavit of the defendant, his
attorney, or agent, as to the actual residence of the defendant at the
time of the commencement of the action; and upon filing due proof
of the service of such demand and affidavit upon the attorney of
plaintiff in the office of the clerk of the district court in the county
in which such action is commenced, such action shall thereupon be
transferred and the place of trial thereof changed to the county
of which such defendant is a resident, without any other steps or
proceedings whatever.! Where in any action there are several de-
fendants residing in different counties, the action shall be tried in the
county upon which a majority of such defendants shall unite in such
demand.?

The court may change the place of trial in the following cases:

(1) When there is reason to believe that an impartial trial cannot
be had in the county in which the action is then pending.?

(2) When the convenience of witnesses and the ends of justice
would be promoted by the change.*

Provided, that when the defendant is, upon proper demand made,
entitled to a change of the place of trial from the county in which
the action against him was commenced to the county in which he
resides, upon the ground that the county designated in the complaint
is not the proper county, such action cannot for any of the reasons
or upon any of the grounds specified in this section be retained for
trial in the county where the same was commenced, but can only be
tried therein upon removal thereto from the proper county upon the
order of the district court in and for such proper county.®

(3) A change of venue may, in all civil cases, be made upon the
consent in writing of the parties or their attorneys.®* When the place
of trial is changed, all other proceedings shall be had in the county
to which the place of trial is changed, unless otherwise provided by

.._7
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the consent of the parties in writing duly filed, or order of the court,
and the papers shall be filed or transferred accordingly.” *

[Laws 1895 ch. 28]

! See § 281.

? McNamara v. Eustis, 46 Minn. 311, 45 N. W. 1123; Suter v.
Page, 64 Minn. 444, 67 N. W. 67; Chadbourne v. Reed, 83
Minn. 447, 86 N. W. 415; State v. District Court, 85 Minn.
283, 88 N. W. 755 (nominal parties not considered).

3.See Simmons v. St. Paul etc. Ry. Co. 18 Minn. 184 Gil. 168.

¢ See § 282,

$ See § 281.

¢ It is the practice, under this provision, to obtain an order of the
court for the change, based on the written stipulation of the
parties. When the stipulation and order are filed with the
clerk it becomes his duty to transmit the files to the county des-
ignated in the order.

7 See Nystrom v. Quinby, 68 Minn. 4, 70 N. W. 777.

When change a matter of right.

§ 281. If a defendant complies, or duly tenders compliance, with
the provisions of this statute he has an absolute right to have the
venue changed to the county of his alleged residence. The action
cannot be retained in the county in which the venue was originally
laid, for the purpose of traversing the allegations of the affidavit as
to defendant’s residence, or for the hearing of a motion to retain the
case for the convenience of witnesses. If the plaintiff wishes to chal-
lenge the truth of the affidavit as to the defendant’s residence, his
remedy is to move the court in the county to which the venue is
changed by the demand and affidavit to remand the case on the ground
that the defendant is in fact a resident of the county in which the
action was originally brought. If a defendant complies with this
statute, and makes the demand and affidavit, and files them, with
proof of service thereof, in the office of the clerk of the court, the
place of trial is ipso facto changed, and the defendant has an absolute
right to have the papers and files transferred to the district court
of the proper county. No order of court is necessary.

Flowers v. Bartlett, 66 Minn. 213, 68 N. W. 976; State v. District

Court, 77 Minn. 302, 79 N. W. g6o; Potter v. Holmes, 72 Minn.
153, 75 N. W. 591; Hurning v. Hurning, 80 Minn. 373, 83
N. W. 342 (action for divorce); Chadbourne v. Reed, 83 Minn.
447, 86 N. W. 415; State v. District Court, 85 Minn. 283, 88
N. W. 755

Change for the convenience of witnesses.

§ 282. The matter of granting a change of venue rests almost
wholly in the discretion of the trial court and its action will not be
reversed on appeal except to remedy manifest injustice.? The discre-
tion is to be exercised with reference to the facts of the particular
case and is governed by no fixed general rules. The preponderance
in the number of witnesses whose convenience would be promoted
by a change is the principal consideration, but it is by no means
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decisive.* It is proper for the court to take into consideration the
nature of the action and the place where the cause of action and
defence arose.? The relative speed with which a trial can be reached
in the two counties is an important consideration.® It has been
held proper to consider the financial condition of the parties and
their state of health.®
1 Wilson v. Richards, 28 Minn. 337, 9 N. W. 872; Walker v.
Nettleton, 50 Minn. 305, 52 N. W. 864; Sims v. American Steel
Barge Co. 56 Minn. 68, 57 N. W. 322.

* Clanton v. Ruffner, 78 Cal. 268; Jordan v. Garrison, 6 How. Pr.
(N. Y.) 6; King v. Vanderbilt, 7 How. Pr. (N. Y.) 38s.

3 Rule 28, District Court; Jordan v. Garrison, 6 How. Pr. (N.
Y) 6.

¢ King v. Vanderbilt, 7 How. Prac. (N Y.) 385; Tuthill v. Long
Island Ry. Co. 75 Hun (N. Y.) 5

$ Tuthill v. Long Island Ry. Co. 75 Hun (N. Y) 556.

§ 283. The affidavit for a change of venue on this ground should
state the names and residences of the proposed witnesses;* the facts
which they have promised to testify to; * and that defendant has been
advised by his counsel that he cannot safely proceed to trial without
them.®* The affidavit should ordinarily be made by the defendant
personally. If made by the attorney it should state why it could not
be made by the defendant.* To resist an application properly made
by a plaintiff to change the place of trial for the convenience of wit-
nesses the defendant should present an affidavit of merits.*

1 Olivier v. Cunningham, 51 Minn. 232, 53 N. W. 462.

3 Thurfjell v. Witherbee, 24 N. Y. Supp. 278 (insufficient merely

to state what the defendant expects to prove by them).

3 Olivier v. Cunningham, 51 Minn. 232, 53 N. W. 462; People

v. Hayes, 7 How. Pr. (N. Y.) 284.

¢Id.

*Id.

§ 284. A change of venue for the convenience of witnesses may
be made upon the application of a part only of the defendants who
defend, but the others should be notified of the application, so that
they may have an opportunity to be heard.

Wilson v. Richards, 28 Minn. 337, 9 N. W. 872.

OChange for disqualification of judge—statute.

§ 285. “No judge of any of the courts of record of this state
shall sit in any cause in which he is interested directly or indirectly,
or in which he is or has been attorney or counsel for either party
or any person interested in the determination of the action, or in
which he would be excluded from sitting as a juror; provided, that
he may hear and grant a motion for a change of venue in such
cause, and it shall be the duty of such judge in judicial districts hav-
ing only one judge, upon motion of any party desiring such change
of venue, to order the same, upon a proper showing of such interest
or disqualification, as in other cases of change of venue, and pro-
vided that the governor of the state previous to the day upon which
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notice of said motion is given has not assigned another district judge
to hear and determine this action.”

[Laws 1901, ch. 16] See Ex parte Curtis, 3 Minn. 274 Gil. 188;

Burke v. Mayall, 10 Minn. 287 Gil. 226; State v. District Court,

' 52 Minn. 283, 53 N. W. 1157; State v. Macdonald, 26 Minn.

445, 4 N. W. 1107; Sjoberg v. Nordin, 26 Minn. 501, § N. W

677; Bryant v. Livermore, 20 Minn. 313 Gil. 271. For change

on account of bias of judge see Laws 1895 ch. 306; State v.

Gardiner, g2 N. W. —.

Change in action for wages—statute.

§ 286. “That in any action hereafter commenced or pending in
any court of this state, for wages, or money due for manual labor,
or for the enforcement of any lien for such wages, or money, when
such action is brought in the county in which such labor was per-
formed, no change of the place of the trial thereof shall be had, with-
out the express consent of the plaintiff in writing duly filed with said
court. Provided, this act shall not apply to change of venue from
one justice of the peace to another, or from one municipal court to
another, in the same county.”

[G. S. 1894 § 5189]

Change on appeal from justice court—statute.

§ 287. “When an action has been instituted in any county in
this state in any justice court of any county against any natural
person not a resident of the county where the justice issuing the
process resides, and said action shall be appealed to the district
court of said county where said justice resides, the action may be
transferred to the district court of the county where the defendant
resides upon filing with the clerk of the district court of the county in
which said action was begun, an affidavit of the defendant or his at-
torney, setting forth that the defendant (or when there is more than
one defendant, a majority of the defendants) resided when the action
was begun in some other county in this state, which affidavit shall
be filed within ten days after the appeal has been allowed, the ap-
pellant shall, within twenty days after such affidavit is filed, make
application to the court for an order transferring said action to the
district court of the county named in said affidavit. If the appellant
fails to make such application within said twenty days he shall losc
his right to have the said action transferred, and the district court
of the county where said action was brought shall have full juris-
diction as in other actions appealed from a justice court. Imme-
diately upon such application being made, the court shall enter its
order transferring the said action to the district court of the county
where the defendant, or a majority of the defendants, reside, and the
clerk of such district court shall thereupon transmit to the clerk of
the district court specified in said order all papers and files in said
cause.”

[Laws 1899 ch. 341] See Schoch v. Winona etc. Ry. Co. 55 Minn.

479, 57 N. W. 208; Janney v. Sleeper, 30 Minn. 473, 16 N. W.
365; Chesterson v. Munson, 27 Minn. 498, 8 N. W. 593.
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Change in actions brought in a munieipal court—statute.

§ 288. “In any action hereafter brought in any municipal court
of any city or town of this state if the county designated as the
place of trial in the summons be not the county where the defendant
or defendants reside, the action may notwithstanding be tried therein
unless the defendant, after answering, and before the time fixed for
the trial of said cause demands in writing that the trial be had
in the district court of the county where the defendant or defendants
reside, and the place of trial shall thereupon be changed to the
proper county by the order of the court, and thereupon the clerk of
such municipal court shall transmit to the clerk of the district court
where the defendant or defendants reside copies of all papers and files
relating to said cause.”

[G. S. 1894 § 5191] This statute overrules, Janney v. Sleeper, 30

Minn. 473, 16 N. W. 365.

Pragtice when parties are made defendants to control venne.

§ 289. We have a statute—in part unintelligible—which authorizes
a change of venue where parties are improperly made defendants for
the purpose of evading the law relating to change of venue.! An
application under it is addressed to the discretion of the court.?
Counter affidavits may be considered.® An action brought in the
district court for the county in which but one of three defendants
resides is properly triable in said county, notwithstanding the death
of said resident defendant before either of the three appears or an-
swers in the action, where no steps are taken to change the place of
trial under this statute.* It is an open question whether an applica-
tion under this statute may be resisted on the ground of convenience
of witnesses.® X

1G. S. 1894 § 5190.

? Walker v. Nettleton, 50 Minn. 305, 52 N. W. 864.

*1d.

¢ Collins v. Bowen, 45 Minn. 186, 47 N. W. 719.

8 Keith v. Briggs, 32 Minn. 185, 20 N. W. g1.

Object of statute anthorizxing change.

§ 290. “The primary and controlling object to be secured by
the provisions of the statute regulating the place of trial in transitory
actions, was, manifestly, to protect defendants against the oppressions
which plaintiffs might otherwise maliciously or capriciously practice
upon them through the general jurisdiction of the district courts.
That object was designed to be and was secured by placing in the
possession of defendants, who by answer disclose defences rendering
a trial necessary, the power to control the place of trial so far as to
bring it to a proper county.”

Merrill v. Shaw, 5 Minn. 148 Gil. 113.

Jurisdiction of court to order change.

§ 291. A court cannot exercise the power to change the place
of trial in a case not within and subject to its jurisdiction. The
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order making the change is not a proceeding conferring jurisdiction
but must itself rest upon a pre-existing jurisdiction.
Merrill v. Shaw, 5 Minn. 148 Gil. 113.

Waiver of right to a change.

§ 292. The venue does not go to the jurisdiction of the court over
the subject matter and hence a party may waive his right to a trial
in a particular county. The waiver may be expressed or implied.

Sherman v. Clark, 24 Minn. 37; Chesterson v. Munson, 27 Minn.

498, 8 N. W. 593; Allen v. Coates, 29 Minn. 46, 11 N. W. 132;
Tullis v. Brawley, 3 Minn. 277 Gil. 191; Keith v. Briggs, 32
Minn. 185, 20 N. W. 91; Nystrom v. Quinby, 68 Minn. 4, 70
N. W. 777; Wilson v. Richards, 28 Minn. 337, 9 N. W. 872;
Merrill v. Shaw, 5 Minn. 148 Gil. 113; Collins v. Bowen, 45
Minn. 186, 47 N. W. 719; Oltman v. Yost, 62 Minn. 261, 64
N. W. 564.

Waiver of objections to proccedings for a change.

§°293. A party may waive objections to the mode in which pro-
ceedings for a change of venue are made or resisted or to the juris-
diction of the court to entertain such proceedings.

Keith .v. Briggs, 32 Minn. 185, 20 N. W. g1. ..ee Oltman v. Yost,

62 Minn. 261, 64 N. W. 564; Nystrom v. Quinby, 68 Minn. 4,
70 N. W. 777.
How objection to venue taken.

§ 294. Objection to the place of trial is properly made by a
demand or motion for a change of venue or a motion to remand
after a change. The objection cannot be raised by demurrer? or
‘answer,? or for the first time on a motion for a new trial.®* The
question whether the venue has been changed may be raised by ob-
jecting to further proceedings in the county where the action was
brought.*

! Nininger v. Board of County Commissioners, 10 Minn. 133 Gil.

106; Gill v. Bradley, 21 Minn. 15. See Kretzschmar v. Meehan,
74 Minn. 211, 77 N. W, 41; Smith v. Barr, 76 Minn. 513, 79
N. W. 507.

* Merrill v. Shaw, 5 Minn. 148 Gil. 113.

3 Tullis v. Brawley, 3 Minn. 277 Gil. 191.

* Flowers v. Bartlett, 66 Minn. 213, 68 N. W. 976.

Change made only for strong reasons.

§ 295s. When the change is not a matter of right the moving
party must make out a strong case. “The right to a particular place
of trial is fixed by law for wise reasons, and no party should be sent
away from that place of trial, unless the grounds for a change of
venue unmistakably appear.”

Burke v. Mayall, 10 Minn. 287 Gil. 226.

Time of application.

§ 296. When a change is a matter of right the statute provides
that the demand must be made before the time for answering expires.
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The statute should not be so interpreted that the time to make the
demand or enforce the right will be revived or extended by unforeseen
and unexpected contingencies. It is the intent of the statute that the
plaintiff shall know promptly and with certainty where the place of
trial is to be.* When the change is not a matter of right it may be
stated as a general rule that the application should be made at the
earliest opportunity, or at least within a reasonable time after ac-
quiring knowledge of the existence of the ground upon which the
application is based; it being incumbent on the applicant to explain
any seeming lack of diligence on his part.?
1 See § 280; Atlis v. White, 70 Minn. 186, 72 N. W. 1070.
* Potter v. Holmes, 72 Minn. 153, 75 N. W. s91.
3 Rule 28, District Court; Potter v. Holmes, 72 Minn. 153, 75 N.
W. 591; Allen v. Coates, 29 Minn. 46, 11 N. W. 132; Waldron
v. City of St. Paul, 33 Minn. 87, 22 N. W. 4; McNamara v.
Eustis, 46 Minn. 311, 48 N. W. 1123; Lueck v. St. Paul &
Duluth Ry. Co. 57 Minn. 30, 58 N. W. 821.

Appeal.

§ 297. No appeal lies from an order denying a motion for a
change of venue.! An order granting or denying a motion for a
change of venue may be reviewed on an appeal from the final judg-
ment ? or on appeal from an order denying a motion for a new trial.?
The question whether the place of trial has been changed may be
raised by objecting to the hearing of a demurrer to the complaint in
a county which, if the action has been removed, is not the proper
county; and the question may be raised in the supreme court on ap-
peal from an order overruling the demurrer.* The action of the
trial court, where it is a matter of discretion, will rarely be reversed
on appeal.’

1 Allis v. White, 59 Minn. 97, 60 N. W. 807; Carpenter v. Com-

fort, 22 Minn. 539; Mayall v. Burke, 10 Minn. 285 Gil. 224.
* Schoch v. Winona etc. Ry. Co. 55 Minn. 479, 57 N. W. 208;
Hinds v. Backus, 45 Minn. 170, 47 N. W. 655; Carpenter v.
Comfort, 22 Minn. 539; Jones v. Swank, 54 Minn. 259, 55 N.
W. 1126; State v. District Court, 77 Minn. 302, 79 N. W. g6o.

8 Carpenter v. Comfort, 22 Minn. §39; Wilson v. Richards, 28
Minn. 339, 9 N. W. 872; Walker v. Nettleton, 50 Minn. 305,
52 N. W. 864; Lehmicke v. St. Paul etc. Ry. Co. 19 Minn. 464
Gil. 406 (overruled); State v. District Court, 77 Minn. 302,
79 N. W. g6o.

¢ Flowers v. Bartlett, 66 Minn. 213, 68 N. W. 976.

8 See § 18095.
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CHAPTER IV
SUMMONS

COMMENCEMENT OF ACTIONS

Aotions commenced by summons—statutes.

§ 208. “Civil actions in the several district courts of this state
shall be commenced by the service of a summons, as hereinafter
provided.”

[G. S. 1894 § 5193] Cited in W. W. Kimball Co. v. Brown,

73 Minn. 167, 75 N. W. 1043; Crombie v. Little, 47 Minn.
581, 50 N. W. 823.

§ 299. “From the time of the service of the summons in a civil
action, the court is deemed to have acquired jurisdiction, and to
have control of all the subsequent proceedings. A voluntary ap-
pearance of a defendant is equivalent to a personal service of the
summons upon him.”

[G. S. 1894 § 5209] See § 348.

Filing complaint not essential.

§ 300. Except for the purpose of preventing the statute of lim-
itations from running an action is commenced by service of the
summons and not, as in some states, by filing the complaint and
issuing a summons.! Where a summons is regular on its face,
and is duly served, the court acquires jurisdiction of the cause. The
fact that the complaint is not filed, or a copy thereof is not served
with the summons, does not render the judgment void. It is a
mere irregularity and is waived unless the defendant moves to set
aside the service.?

1 Crombie v. Little, 47 Minn. 581, 50 N. W. 823.

1 Millette v. Mehmke, 26 Minn. 306, 3 N. W. 700; Houlton v.

Gallow, 55 Minn. 443, 57 N. W. 141; W. W. Kimball Co. v.
Brown, 73 Minn. 167, 75 N. W. 1043.

Admission of service.

§ 301. The mere written admission by defendant of service of
summons upon him is insufficient to authorize a judgment on de-
fault. The genuineness of defendant’s signature must be proved.
An attorney at law has no implied authority to admit service of
summons for his client. If expressly authorized he may admit serv-
ice, acting as an attorney in fact. When an admission of service
is made by an attorney or agent his signature and authority must
be proved to authorize a default judgment.! The statute provides
that the admission shall be in writing and state the time, place and
manner of service.?

+ ! Masterson v. Le Claire, 4 Minn. 163 Gil. 108. See Rahilly v.
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Lane, 15 Minn. 447 Gil. 360; Kipp v. Fullerton, 4 Minn. 473
Gil. 366.
3 See § 325.

CONTENTS AND NATURE OF SUMMONS

The statutes.

§ 302. “The summons must be subscribed by the plaintiff or his
attorney, and directed to the defendant, requiring him to answer
the complaint, and serve a copy of his answer on the person whose
name is subscribed to the summons, at a place within the state
therein specified, in which there is a post-office, within twenty days
after the service of the summons, exclusive of the day of service.”

[G. S. 1804 § 5194]

§ 303. “The summons shall also contain a notice, in substance
as follows:

(1) In an action arising on contract or judgment for the pay-
ment of money only, that he will take judgment for a sum specified
therein if the defendant fails to answer the complaint.?

(2) In other actions for the recovery of money only, that he will,
upon such failure, have the amount he is entitled to recover as-
certained by the court, or under its direction, and take judgment
for the amount so ascertained.?

(3) In other actions, that, if the defendant fails to answer the
complaint, the plaintiff will apply to the court for the relief demanded
therein.” * '

[G. S. 1894 § 5195 as amended by Laws 1901 ch. 27] See G.
S. 1894 § 6238 as to summons in actions to foreclose a me-
chanic’s lien.

1 Sibley v. Young, 21 Minn. 33s.

? Heinrich v. Englund, 34 Minn. 395, 26 N. W. 122; White v.
Iltis, 24 Minn. 43.

$ Hotchkiss v. Cutting, 14 Minn. 537 Gil. 408.

304. “A copy of the complaint must be served upon the de-
fendant with the summons, unless the complaint itself be filed in
the office of the clerk of tﬁe district court of the county in which
the action is commenced, in which case the service of the copy
may be omitted; but the summons in such case must notify the
defendant that the complaint has been filed with the clerk of said
court; and if the defendant appear within ten days after the service
of the summons the plaintiff must serve a copy of the complaint
on the defendant or his attorney, within five days after the notice
of such appearance, and the defendant shall have at least ten days
thereafter to answer the same;? and no judgment shall be entered
against him for want of an answer in such case till the expiration
of the time.”?

[G. S. 1804 § 5196]
1 Swift v. Fletcher, 6 Minn. 550 Gil. 386.
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2 Lane v. Innes, 43 Minn. 137, 45 N. W. 4; W. W. Kimball Co.
v. Brown, 73 Minn. 167, 75 N. W. 1043.

Not a process—a mere notiee.

§ 305. Section 14 of article 6 of our constitution provides that
the style of all process shall be, “the state of Minnesota.” A sum-
mons is not process within the meaning of this provision and need
not run in the name of the state. It is merely a notice given by the
plaintiff’s attorney to the defendant that proceedings have been
instituted and judgment will be taken against him if he fails to de-
fend. This notice is not issued out of or under the seal of the court,
or by the authority of the court or any judicial officer. The fact
that the court acquires jurisdiction by its service does not prove
it process, for it is competent for the legislature to provide that
the court shall acquire jurisdiction by the service of the complaint
without a summons or in any other manner by which the defend-
int may be notified that proceedings have been instituted against
nim. “Process,” in a large acceptation, is nearly synonymous with
“proceedings,” and means the entire proceedings in an action from
the beginning to the end. In a stricter sense it is applied to the
several judicial writs issued in an action. In this last sense it is
manifestly used in the constitution, and when used in this sense
we believe it only applies to judicial instruments issued by a court
or other competent jurisdiction and returnable to the same.

Hanna v. Russell, 12 Minn. 8o Gil. 43; Lowry v. Harris, 12 Minn.

255 Gil. 166; First Nat. Bank v. Estenson, 68 Minn. 28, 70 N.
W. 775. >~ece also, Shato v. Latham, 33 Minn. 36, 21 N. W.
838; Thompson v. Bickford, 19 Minn. 17 Gil. 1; Cleland v.
Tavernier, 11 Minn. 194 Gil. 126; Wolf v. McKinley, 65 Minn.
156, 68 N. W. 2,

Signature. N

§ 306. A summons may be subscribed by the printed signature
of the plaintiff or his attorney.! A written signature purporting
to be that of the plaintiff in the action, but made by his agent in
his presence and by his express direction is sufficient.?

! Herrick v. Morrill, 37 Minn. 250, 33 N. W. 849. See also, West

v. St. Paul etc. Ry. Co. 40 Minn. 189, 41 N. W. 1031.
2 Hotchkiss v. Cutting, 14 Minn. 537 Gil. 408.

Irregularities in.

§ 307. No general rule can be laid down as to what defects in

a summons are jurisdictional. If the summons is regular on its

face and is duly served the court acquires jurisdiction of the cause.

Mere irregularities in the summons cannot be taken advantage of

collaterally but are deemed waived unless the defendant moves to
set aside the service.

Hotchkiss v. Cutting, 14 Minn. 537 Gil. 408; Millette v. Mehmke,

26 Minn. 306, 3 N. W. 700; Houlton v. Gallow, 55 Minn. 443,

57 N. Wo141; W. W. Kimball Co. v. Brown, 73 Minn. 167,

75 N. W. 1043; Lee v. Clark, 33 AMinn. 313, 55 N. W. 127
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Hanna v. Russell, 12 Minn. 8o Gil. 43; White v. Iltis, 24 Minn.
43; Seurer v. Horst, 31 Minn. 479, 18 N. W. 283; Gould v.
Johnston, 24 Minn. 188; Lane v. Innes, 43 Minn. 137, 45 N.
W. 4; Heinrich v. Englund, 34 Minn. 395, 26 N. W. 122;
Crombie v. Little, 47 Minn. 581, 50 N. W. 823; Sandwich
Mfg. Co. v. Earl, 56 Minn. 390, 57 N. W. 938.

SERVICE OF SUMMONS
By whom served.

§ 308. “The summons may be served by the sheriff of the county
where the defendant is found or by any other person not a party
to the action; and the service shall be made, and the summons
returned and filed in the clerk’s office, with all reasonable dili-
gence.”* Of course a sheriff may serve a summons out of his
county but when he does so he should make affidavit of service as
a private person. The attorney for the plaintiff may serve the sum-
mons.? A minor is not authorized to serve.® The statute defining
the persons by whom service may be made should be construed in
accordance with common law practice.

1G. S. 1894 § 5197. See Crosby v. Farmer, 39 Minn. 305, 40

N. W. 71; Kirkpatrick v. Lewis, 46 Minn. 164, 47 N. W. g70;
Miller v. Miller, 39 Minn. 376, 40 N. W. 261.

* First Nat. Bank v. Estenson, 68 Minn. 28, 70 N. W. 77s.

 Vail v. Rowell, 53 Vt. 109; Tyler v. Tyler, 2 Root (Conn.) §19.

¢ Sullivan v. La Crosse etc. Co. 10 Minn. 386 Gil. 308.

Fees not allowed to person other than offieer—statute.

§ 300. “Whenever any person, other than a sheriff, or other
proper officer, shall serve a summons issued out of the district
court no fee shall be allowed therefor, either for traveling in mak-
ing such service, or for serving such summons.”

[G. S. 1804 § 5108]

Mode of service generally—statute.

§ 370. “The summons shall be served by delivering a copy there-
of, as follows:

(«) If the action is against a corporation, to the president, or
other head of the corporation, secretary, cashier, treasurer, a director
or managing agent thereof: provided, that in case none of the offi-
cers named can be found within the state, of which the return of
the sheriff that they cannot be found within his county shall be
prima facie evidence, then the summons may be served by publica-
tion; ! but such service can be made in respect to a foreign cor-
poration only when it has property within this state, or the cause
of action arose therein.?

(2) If against a minor under the age of fourteen years who is a
resident of the state and can be found therein, to such minor per--
sonally, and also to his father, mother or guardian, or if there is
none within this state, then to any person having the care or control
of such minor, or with whom he resides or by whom he is employed ;
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if such minor, though a resident of the state, cannot be found within
the same, of which the return of the sheriff of the county that after
diligent search he cannot be found within his county, shall be
prima facie evidence, such service may be made by delivering a copy
of the summons to such father, mother or guardian if within the
state, and by leaving a copy thereof at the house of such minor’s
usual abode, with some person of suitable age and discretion then
resident therein.?

(3) If against a person for whom a guardian has been appointed

for any cause, to such guardian, and to the defendant personally.

(4) In all other cases to the defendant personally,* or by leaving

a copy of the summons at the house of his usual abode, with some
person of suitable age and discretion then resident therein.” ®

[G. S. 1804 § 5199 as amended by Laws 1897 ch. 222]

1 See Bausman v. Tilley, 46 Minn. 66, 48 N. W. 459; Kirkpatrick
v. Lewis, 46 Minn. 164, 47 N. W. 970; Sullivan v. La Crosse
etc. Co. 10 Minn. 386 Gil. 308 (overruled by statute); Guernsey
v. American Ins. Co. 13 Minn. 278 Gil. 256 (overruled by stat-
ute).

2 See § 320.

8 Laws 1897 ch. 222; Eisenmenger v. Murphy, 42 Minn. 84, 43
N. W. 784.

4 See § 313.

8 See § 3II.

Meaning of house of usual abode.

§ 311. In the case of a married man the house of his usual abode
is prima facie the house wherein his wife and family reside. The
term “the house of his usual abode” means a person’s customary
dwelling place or residence. It is not the equivalent of domicil in
all particulars, for one’s place of abode or home once acquired does
not necessarily continue until another is obtained.! A boarding-
house may be a home of usual abode.?

1 Missouri etc. Co. v. Norris, 61 Minn. 256, 63 N. W. 634; Keller

v. Carr, 40 Minn. 428, 42 N. W. 292; Vaule v. Miller, 64 Minn.
485, 67 N. W. 540; Kerwin v. Sabin, 50 Minn. 320, 52 N. W.
642; Venable v. Paulding, 19 Minn. 488 Gil. 422.

% Lee v. Macfee, 45 Minn. 33, 47 N. W. 300.

Person with whom summons may be left.

§ 312. A person fourteen years old is prima facie a person of
“suitable age and discretion.” It is not necessary that he should
understand the nature of judicial proceedings. He must be an
actual resident in the house. If he is not the judgment is void.?
The summons may be left with a person living in the same suite of
rooms of an apartment house as the person to be served although he
is not a member of the family or household of such person.?

1 Temple v. Norris, 53 Minn. 286, 55 N. W. 133.

* Heffner v. Gunz, 29 Minn. 108, 12 N. W. 342.

* Brigham v. Conn. Mut. Life Ins. Co. 79 Minn. 350, 82 N. W. 668.
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Personal service.

§ 313. Personal service must be direct. That is, it must be on
the defendant personally and not through the mediation of a third
person.! Personal service in this state is made by handing to and
leaving with the person served a copy of the summons. It is not
necessary to read the summons to him or acquaint him with its
nature. Our statute says that the summons shall be “delivered”
to him. This would undoubtedly be construed to mean “handing
to and leaving with.” It is probably not necessary in this state,
where the summons is a mere notice, for the person making the
service to exhibit the original or even to have it with him.?

! Savings Bank v. Authier, 52 Minn. ¢8, 53 N. W. 812; Heffner v.

Gunz, 29 Minn. 108, 12 N. W. 342.
* See Wallace v. Prince, 3 Rich. L. (S. C.) 177.

Notice of mo persomal elaim.

§ 314. If, in an action involving real property, “there are de-
fendants against whom no personal claim is made, the plaintiff may
serve upon such defendants, at the time of the service of the sum-
mons on them, a written notice, subscribed by the plaintiff, or his
attorney, setting forth the general object of the action, a description
of the property affected by it, and that no personal claim is made
against such defendants. If any such defendant on whom such
notice is so served unreasonably defends the action he shall pay
full costs to the plaintiff.”?

1G. S. 1894 § 5867; Siebert v. Quesnel, 65 Minn. 107, 67 N. W.

803.
Persons exempt from service.
§ 315. A resident of another state who has in good faith come
into this state to give evidence as a witness in a cause here, is ex-
empt from service of a summons in a -civil action against him, in_
coming, while in attendance, and for a reasonable time thereafter
in which to return.! And this rule applies to non-resident parties
coming as witnesses.? A court of this state cannot acquire juris-
diction over a foreign corporation by the service of a summons upon
one of its officers casually here.* The service of a summons upon a
defendant who has been induced to come into the state for that
purpose by the fraud of the plaintiff confers no jurisdiction on the
court.* A member of the legislature is not exempt during a ses-
sion.®* A fugitive from justice brought here by interstate rendition
proceedings is not exempt.®
1 Sherman v. Gundlach, 37 Minn. 118, 33 N. W. 549.
* First Nat. Bank v. Ames, 39 Minn. 179, 30 N. W. 308 (party).
8 See § 320.
¢ Columbia Placer Co. v. Bucyrus etc. Co. 60 Minn. 142, 62 N.
W. 115. See Chubbuck v. Cleveland, 37 an 466, 35 N.
W. 362; Hay v. Tuttle, 67 Minn. 56, 69 N. W. 696.

$ Rhodes v. Walsh, 55 Minn. 542, 57 N. W. 212,

¢ Reid v. Ham, 54 Minn. 305, 56 N. W. 35.
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Proper service essential.

§ 316. A proper service of summons is essential to the juris-
diction of the court if the party does not voluntarily appear and
a judgment upon an improper service is void and not merely
voidable.! It is not sufficient to make a person a party to an ac-
tion that he is named as such therein and has notice of its pend-
ency.?

! See cases in preceding sections.

* Hokanson v. Gunderson, 54 Minn. 499, 56 N. W. 172,

Service of complaint.

§ 317. Regularly the complaint must either be filed or served
with the summons,? but the neglect to do either is not jurisdic-
tional.?

1 See § 304.

*'W. W. Kimball Co. v. Brown, 73 Minn. 167, 75 N. W. 1043.

Time of service—holidays.

§ 318. Summons may be served at any time of the day and on
any day except Sunday, New Year’s Day, Lincoln’s Birthday (Feb.
12), Washington’s Birthday (Feb. 22), Memorial Day (May 30),
Fourth of July, Labor Day (first Monday in Sept.), Election Day
and Christmas.® Service by publication is not invalidated by an
intermediate publication occurring on a holiday.?

1 Taws 1899 ch. 165.

2 Malmgren v. Phinney, so Minn. 457, 52 N. W. o91s.

Service of summons on whom—special provisions.

§ 319. There are special statutes regulating the service of sum-
mons on railroad companies;? on domestic corporations without
resident officers;? in actions for divorce;?® in unlawful detainer
proceedings; * in actions against municipalities;®* on the state in
partition proceedings;® in actions against villages;” in actions
against a partnership;® on the insurance commissioner.®

1G. S. 1894 § 5202; Schoch v. Winona etc. Ry. Co. 55 Minn.

479, 57 N. W. 208; Hillary v. Great Northern Ry. Co. 64 Minn.
361, 67 N. W. 80; In re St. Paul etc. Ry. Co. 36 Minn. 8g,
30 N. W. 432.

2 G. S. 1894 § 5203; Town of Hinckley v. Kettle River Ry. Co.

70 Minn. 105, 72 N. W. 835; Id. 80 Minn. 32, 82 N. W. 1088;
In re St. Paul etc. Ry. Co. 36 Minn. 85, 30 N. W. 432.

3 G. S. 1894 § 4796; Fowler v. Cooper, 81 Minn. 19, 83 N. W. 404.

4+ G. S. 1894 §§ 6111, 6113. *G. S. 1894 § 1498.

¢ G. S. 1894 § 5814. TG. S. 1894 § 1414.

3G. S. 1894 § 5177. See Dunnell, Minn. Pl § 101.

*G. S. 1894 §§ 3187, 3188; Laws 1895 ch. 175 § 77 (3); Magoffin

v. Mutual etc. Assoc. 91 N. W. 1115.

Service on foreign corporations—general provisions.

§ 320. Our general statute provides “that the summons or any
process in any civil action or proceeding wherein a foreign corpo-
ration or association is defendant, which has property within this
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state, or the cause of action arose therein, may be served by deliv-
ering a copy of such summons or process to the president, secre-
tary or any other officer, or to any agent of such corporation or
association; and such service shall be of the same force, effect and
validity as like service upon domestic corporations; provided, if
any such corporation or association has by an appointment in
writing filed with the secretary of this state, appointed or designated
some person or resident of this state upon whom summons or pro-
cess can be served, such summons or process shall be served upon
such person so designated; and provided, further, that any such
action or proceeding may be commenced and tried in any county
in which the cause of action arose, subject to be removed for cause
as in other cases.”! A subsequent statute provides that foreign
corporations organized for pecuniary profit shall, as a condition of
doing business in this state, “have and maintain a public office or
place in this state for the transaction of its business, and shall ap-
point an agent, who shall reside in the county in which said public
office is located, duly authorized to accept service of process, and
upon whom service of process may be had in any action to which
said corporation may be a party, and service upon such agent shall
be taken and held as due and personal service upon such corpo-
ration.”* To what extent this affects the general statute is as yet
undetermined but it will probably be held merely cumulative.® If
a foreign corporation has no property within this state or the cause
of action did not arise here jurisdiction cannot be acquired over it
by personal service of summons on its officers or agents tempo-
rarily within this state.* When a cause of action arises in another
state the courts of this state cannot acquire jurisdiction of a foreign
corporation unless it has property within this state of some sub-
stantial value and of a character to justify a reasonable probability
that the creditor can secure something from a sale thereof that can
be applied as a payment on his demand.® To constitute a person
an agent of a foreign corporation, upon whom service of the sum-
mons may be made, he must be one actually appointed by and
representing the corporation, and not one created by mere con-
struction or implication, contrary to the intention of the parties.®
1G. S. 1894 § 5200; State v. Adams Express Co. 66 Minn. 271,
68 N. W. 1085 (constitutionality of amendment raised but not
determined); Laws 1895 ch. 332 repealed by Laws 1899 ch. 69.
See Tolerton & Stetson Co. v. Barck, 84 Minn. 497, 88 N.
W. 10. .
*Laws 1899 ch. 69.
8 See Baldinger v. Rockford Ins. Co. 80 Minn. 147, 82 N. W. 1083.
4 State v. District Court, 26 Minn. 233, 2 N. W. 698; Strom
v. Montana Central Ry. Co. 81 Minn. 346, 84 N. W, 46. See
Sullivan v. La Crosse etc. Co. 10 Minn. 386 Gil. 308. See
G. S. 1894 §§ 5199, 52II.
8 Strom v. Montana Central Ry. Co. 81 Minn. 346, 84 N. W. 46.
¢ Mikolas v. Walker & Sons, 73 Minn. 305, 76 N. W. 36. See
Hess v. Adamant Mfg. Co. 66 Minn. 79, 68 N. W. 774.
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Service on foreign corporations—special provisions.

§ 321. Special statutes have been enacted to facilitate the service
of summons on foreign insurance companies;? on foreign corpora-
tions owning lands in this state;® on railroad companies organized
in Iowa.®

1G. S. 1894 § 3158; Laws 1895 ch. 175 § 77; Baldinger v. Rock-

ford Ins. Co. 80 Minn. 147, 82 N. W. 1083.

2G. S. 1894 §§ 5816, 3420.

$G. S. 1894 § 2751.

Service on non-resident individuals, associatioms or copartnerships—
statute.

§ 322. “Whenever a cause of action exists or has accrued in
favor of a resident of this state against any non-resident, individual,
association or copartnership engaged in business in this state, by
reason of said business so conducted in this state, service of the
summons or other process in the action against such non-resident
individuals, association or copartnership upon the manager, super-
intendent, foreman, agent or representative, of such individual, asso-
ciation or copartnership while in charge of such business in this state,
shall be considered personal service upon such individual, asso-
ciation or copartnership. The said summons or any process in any
such civil action or proceeding wherein such nonresident individual,
association or copartnership is defendant may be served by deliver-
ing a copy of such summons or process to the said manager, super-
intendent, representative, foreman or agent while he is in actual
charge of the business out of which said cause of action accrued,
in the absence, from this state, of such individual or members of
such association or copartnership of which the return of the sheriff
of the county in which any such action shall be begun shall be
prima facie evidence, and such service so made shall be due and
sufficient service upon any such individual, association or copart-
nership.”

[Laws 1gor1 ch. 278] See Cabanne v. Graf, g2 N. W. 461.

Unknown parties.

§ 323 Provision is made by statute for the service of summons
in actions to determine adverse claims on unknown parties.? Tt
has been held that this statute must be strictly construed and that
the party in whose name the title appears of record must be named
in the proceedings.? The court may acquire jurisdiction over the
“unknown parties” although the named defendant in whom the title
appears of record is dead when the action is begun.® The pub-
lished summons must contain the names of parties who are known
and of those who appear by the records to have an interest. Rea-
sonable diligence must be exercised to ascertain the proper parties.*
If the statute is complied with the court acquires jurisdiction over
“unknown parties” even though they were residents and within the
state at the commencement of the action.® No order of court is
necessary.® The statute has been held constitutional.?

1G. S. 1894 § 5818.
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- *Ware v. Easton, 46 Minn. 180, 48 N. W. 775; Shepherd v.

Ware, 46 Minn. 174, 48 N. W. 773.

3 Inglee v. Welles, 53 Minn. 197, 55 N. W. 117; McClymond
v. Noble, 84 Minn. 329, 87 N. W. 838.

¢ Sheperd v. Ware, 46 Minn. 174, 48 N. W. 773.

® McClymond v. Noble, 84 Minn. 329, 87 N. W. 838,

*1d.

7 Sheperd v. Ware, 46 Minn. 174, 48 N. W. 773.

Unknown heirs.

§ 324. It is provided by statute “that when the heirs of a de-
ceased person are proper parties defendant to any action relating
to real property in this state, and when the names and residences
of such heirs are unknown, such heirs may be proceeded against
under the name and title of ‘the unknown heirs’ of the deceased.”?
An order of court must be obtained to authorize the publication
of summons.? As “unknown heirs” are included in “unknown par-
ties” and may be proceeded against as such this statute is not now
very often resorted to, having been practically superseded, so far
as actions to determine adverse claims are concerned, by the later
statute.* Parties proceeded against as “unknown heirs” have a
right to have a default judgment opened within one year after
notice of the entry thereof.*

1G. S. 1894 § 5839. *G. S. 1894 § 5840. $ See § 323.

¢ Boeing v. McKinley, 44 Minn. 392, 46 N. W. 766.

PROOF OF SERVICE OF SUMMONS

The statute.

§ 325. “Proof of the service of summons, and of the complaint
or notice, if any, accompanying the same, shall be as follows:

(1) If served by the sheriff or other officer, his certificate thereof;
or, if by any other person, his affidavit; or,

(2) In case of publication, the affidavit of the printer or his fore-
man, showing the same, and an affidavit of the deposit of a copy
of the summons in the post-office, if the same has been deposited;
or,

(3) The written admission of the defendant.

In case of service otherwise than by publication, the certificate,
affidavit or admission shall state the time, place, and manner of
service.”

[G. S. 1894 § 5208]

Afiidavit of personal service.

§ 326. It is not necessary that the affidavit should state that
the person upon whom the service was made was to affiant known
to be the person upon whom service was required to be made.!
In an action against partners under a firm name the affidavit of the
person who served the summons that the persons upon whom he
served it (naming them) are members of the firm named in the sum-
mons is sufficient.* The absence of a venue is not fatal.®
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1 Cunningham v. Water-Power Sandstone Co. 74 Minn. 282, 77
N. W. 137; Young v. Young, 18 Minn. go Gil. 72,

3 Gale v. Townsend, 45- Minn. 357, 47 N. W. 1064.

* Young v. Young, 18 Minn. go Gil. 72.

Affidavit of substituted service.

§ 327. When service is made by leaving a copy of the summons
at the defendant’s usual place of abode good practice requires that
the affidavit should state the name of the person with whom it is
left, but it is not indispensable.! It is of course not necessary when
leaving a summons at the defendant’s usual place of abode to state
in the affidavit of service that the defendant could not be found.
Under our statute substituted service is permissible even when the
defendant can be found. It is otherwise in justice court practice.?

1 Vaule v. Miller, 64 Minn. 485, 67 N. W. 540.

2 See Goener v. Woll, 26 Minn. 154, 2 N. W. 163; Vaule v. Miller,

64 Minn. 485, 67 N. W. s540.

Return of sheriff.
§ 328. The return of an officer of the service of summons is con-
clusive in collateral proceedings, but the defendant may impeach
it upon motion or other direct proceedings in the action to set aside
the judgment on default if the rights of third parties have not inter-
vened.! But upon grounds of public policy the return of the officer
should be deemed strong evidence of the facts as to which the law
requires him to certify and should ordinarily be upheld unless op-
posed by clear and satisfactory evidence.? A misnomer in the re-
turn is not fatal® To a summons addressed to two defendants
a sheriff returned that the defendants, naming them conjunctively,
could not be found. It was held that the return should be con-
strued disjunctively.* A return may be amended.®
1 Crosby v. Farmer, 39 Minn. 305, 40 N. W. 71; Burton v.
Schenck, 40 Minn. 52, 41 N. W. 244.

3 Jensen v. Crevier, 33 Minn. 372, 23 N. W. 541; Gray v. Hays,
41 Minn. 12, 42 N. W. 504; Knutson v. Davies, 51 Minn. 363,
53 N. W. 646; Allen v. McIntyre, 56 Minn. 351, 57 N. W. 1060.

3 Sandwich Mfg. Co. v. Earl, 56 Minn. 390, 57 N. W. 938.

¢ Blinn v. Chessman, 49 Minn. 140, 51 N. W. 666.

® See § 1346.

Filing of return.

§ 329. Ordinarily a return is not complete until it is filed.* The
statute provides that it must be filed in the clerk’s office with all
reasonable diligence.?

! Corson v. Shoemaker, 55 Minn. 386, 57 N. W. 134; Easton v.

Childs, 67 Minn. 242, 69 N. W. go3.

*G. S. 1894 § 5197.
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PUBLICATION OF SUMMONS

Whea allowable—statute.

330. “When the defendant cannot be found within the state,
of which the return of the sheriff of the county in which the action
is brought, that the defendant cannot be found in the county, is
prima facie evidence, and upon the filing of an affidavit of the plain-
tiff, his agent or attorney, with the clerk of the court, stating that
he believes that the defendant is not a resident of the state, or can-
not be found therein, and that he has deposited a copy of the sum-
mons in the post-office, directed to the defendant at his place of
residence, unless it is stated in the affidavit that such residence is not
known to the affiant, and stating the existence of one of the cases
hereinafter specified, the service may be made by publication of the
summons by the plaintiff or his attorney in either of the following
cases:

(1) When the defendant is a foreign corporation, and has property
within this state.

(2) When the defendant, being a resident of this state, has de-
parted therefrom with intent to defraud his creditors, or to avoid
the service of a summons, or keeps himself concealed therein with
like intent.

(3) When the defendant is not a resident of the state, but has
property therein, and the court has jurisdiction of the subject of
the action.

(4) When the action is for divorce, in the cases prescribed by law.

(5) When the subject of the action is real or personal property
in this state, and the defendant has or claims a lien or interest,
actual or contingent, therein, or the relief demanded consists wholly
or partly in excluding the defendant from any interest or lien therein.

(6) When the action is to foreclose a mortgage, or to enforce a
lien of any kind, on real estate in the county where the action is
brought.”

[G. S. 1894 § 5204] See the following cases under old laws:
Mackubin v. Smith, 5 Minn. 367 Gil. 296; Harrington v.
Loomis, 10 Minn. 366 Gil. 293; Smith v. Valentine, 19 Minn.
452 Gil. 393; Cleland v. Tavernier, 11 Minn. 194 Gil. 126:
Hencke v. Twomey, 58 Minn. 550, 60 N. W. 667; Gemmell
v. Rice, 13 Minn. 400 Gil. 371.

No order of court necessary.

§ 331. Under the law as it now stands no judicial investigation
of the sufficiency of the affidavit before publication is provided for.
An order of the court authorizing the publication of summons is not
necessary. All that a party need do is to file the statutory affidavit
and then proceed to the publication as a matter of right. Unlike
many statutes upon this subject our statute does not require that
the facts should be “made to appear” or be “shown” by the affi-
davit. All that is necessary is that the affidavit should “state”
such facts.
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Crombie v. Little, 47 Minn. 581, 50 N. W. 823; Easton v. Childs,
67 Minn. 242, 69 N. W. go3; McClymond v. Noble, 84 Minn.
329, 87 N. W. 838.

The afidavit—contents.

§ 332. The affidavit must state facts positively and not on in-
formation and belief except where the latter form is expressly au-
thorized.? It need not be sworn to on the day on which the action
is commenced. All that is necessary is that it be sworn to within
such reasonably brief period before the publication that no pre-

" sumption can fairly arise that the state of facts has changed in the
meantime. It is not void because entitled in an action not actually
commenced at the time. If it is filed with the clerk of the district
court, the fact that he fails to keep his office at the county-seat will
not invalidate the publication.? An affidavit for publication of sum-
mons against a foreign corporation need not show that there is no
person within the state upon whom service might legally be made.?
A statement in an affidavit that “the defendant is a corporation or
company, established and doing business under and by virtue of
the laws of the state of Illinois” sufficiently shows the corporate
character of the defendant.* An affidavit which alleged that the
action was brought under G. S. 1878 ch. 75 § 2, to determine ad-
verse claims to certain real property; that all the defendants named
were non-residents and their residences unknown; that affiants
had searched for such defendants but neither they nor their places
of residence could be found was held sufficient as to the nature of
the action and the non-residence of defendants.® An affidavit cannot
be aided by reference to the complaint on file.®

! Feikert v. Wilson, 38 Minn. 341, 37 N. W. 58s.

? Crombie v. Little, 47 Minn. 581, 50 N. W. 823.

® Broome v. Galena etc. Co. 9 Minn. 239 Gil. 225.

¢ Id.

8 Inglee v. Welles, 53 Minn. 197, 55 N. W. 117,

¢ Gilmore v. Lampman, (Minn.) go N. W. 1113.

The afidavit—Afiling.

§ 333. The filing of the affidavit is a condition precedent of pub-
lication. It cannot be filed after publication or after the commence-
ment of publication.

Barber v. Morris, 37 Minn. 194, 33 N. W. 559; Brown v. St. Paul

etc. Ry. Co. 38 Minn. 506, 38 N. W. 698; Bardwell v. Collins,
44 Minn. g7, 46 N. W. 315; Easton v. Childs, 67 Minn. 242,
69 N. W. go3; Cousins v. Alworth, 44 Minn. 505, 47 N. W.
169; Bogart v. Kiene, 85 Minn. 261, 88 N. W, 748. See Laws
1901 ch. 349 (validating act).

Mailing copy of summons.

§ 334. The mailing of a copy of the summons to a non-resident
does not constitute personal service although it is duly received.
It is the publication of the summons that gives the court juris-
diction and not the service through the mails.! Still, the mailing
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of the copy of the summons is a condition precedent of publication
and a failure to file an affidavit of mailing is fatal to the ]unsdiction
of the court:* Undoubtedly it would be held necessary in this state
to file the affidavit of mailing before the commencement of publi-
cation.®

1 Bausman v. Tilley, 46 Minn. 66, 48 N. W. 459.

2 O'Rear v. Lazarus, 8 Colo. 608, Roberts v. Roberts, 3 Colo.
App. 6; Schart v. Schart, 116 Cal. 91; Haase v. Corbin, 2
Mont. 409.

3See § 333. Under the old law see, Cleland v. Tavernier, 11
Minn. 194 Gil. 126.

Filing the ocomplaint.

§ 335. Proper practice requires that the complaint should be filed
before the commencement of the publication but this is not juris-
dictional.

Crombie v. Little, 47 Minn. 581, 50 N. W. 823; Lane v. Innes,

43 Minn. 137, 45 N. W. 4.

Filing return of sheriff.

§ 336. The filing of the return of the sheriff is not a condition
precedent of publication. It may be filed any time before the entry
of judgment. The office of the return is not to authorize the pub-
lication but to support it after it is made, being prima facie evidence
that the case was one where service by publication was authorized;
to wit, where the defendant could not be found in the state.

Easton v. Childs, 67 Minn. 242, 69 N. W. 9o3.

Return of sheriff—sufiiciency.

§ 337. To a summons addressed to two defendants a sheriff re-
turned that the defendants, naming them conjunctively, could not
te found. This official return was construed as meaning that neither
of the defendants could be found.

Blinn v. Chessman, 49 Minn. 140, 51 N. W. 666.

The summons—defects in—misnomer.

§ 338. Our statute makes no special provision respecting the
form and contents of a summons to be published. It is therefore
proper to use the ordinary summons. A published summons should
always state that the complaint has been filed but this is not essen-
tial to the jurisdiction of the court. Where the summons, as pub-
lished, contains the requisites of process to bring the party into
court, formal defects therein will not prevent jurisdiction attaching,
any more than in cases of personal service, if publication thereof is
shown by the record to have been authorized and to have been
made and completed in conformity with the statute.* A misnomer
in the summons is fatal.?

1 Lane v. Innes, 43 Minn. 137, 45 N. W. 4.

* Clary v. O'Shea, 72 Minn. 105, 75 N. W. 118,
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Publication in a mewspaper—personal service out of -ﬁu a substitute
for publication.

§ 339. “The publication shall be made in a newspaper printed
and published in the county where the action is brought, and if there
is no such newspaper in the county, then in a newspaper printed and
published in an adjoining county, and if there is no such newspaper in
an adjoining county, then in a newspaper printed and published at the
capital of the state once in each week for six consecutive weeks, and
the service of the summons shall be deemed complete at the expira-
tion of the time prescribed for publication, as aforesaid. Provided,
that personal service of the summons without the state shall have
the same force and effect as the service by publication herein pro-
vided for. Such service shall be made in the same manner as if
served within the state, and proof of such service shall be made by
the affidavit of the person serving the same, stating the time, placc
and manner of service, which affidavit may be taken before the clerk
of any court of record or a notary public or other officer having
a seal authorized to take acknowledgments in the state where such
service was made.”

[G. S. 1894 § 5205 as amended by Laws 1901 ch. 63]

§ 340. The publication need not be made on the same day of each
week,® and it is valid though one of the publications is on a holiday.?

1 Raun v. Leach, 53 Minn. 84, 54 N. W. 1058.

? Malmgren v. Phinney, 5o Minn. 457, 52 N. W. gr15.

§ 341. Before making personal service out of the state it is ad-
visable, in the ahsence of any decision, to proceed exactly as if the
summons was to be published, that is, the affidavit and the return
of the officer required by § 330 should be filed, together with the
complaint.

See Adams v. Baldwin, 49 Kans. 781; Rowe v. Griffiths, 57 Neb.

488; Beauprc v. Bringham, 79 Wis. 436. Contra, Miller v.
Davison, 31 Towa 435.

Afiidavit of publication.

§ 342. An affidavit of publication for “six successive weeks” is
insufficient. An affidavit stating that the summons was published
“seven’” weeks, once a week, the date of the first and last publication
being shown, from which it clearly appeared that six weeks was in-
tended was held sufficient.? The affidavit need not show that the
publication was on the same day of each week.®> All the facts show-
ing that the newspaper in which the publication was made was au-
thorized to publish legal notices are sometimes set forth in the affi-
davit, but this is clearly not necessary and is objectionable because it
needlessly encumbers the record. It is doubtful whether such an
affidavit is prima facie cvidence of the facts stated with reference
to the character of the newspaper. Proof of due publication may be
made nunc pro tunc.*

! Godfrey v. Valentine, 39 Minn. 336, 40 N. W. 163; Ullman v.

Lion, 8 Minn. 381 Gil. 338; Golcher v. Brisbin, 20 Minn. 453
Gil. 407; Bigelow v. Chatterton, 51 Fed. 614.
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2 Lane v. Innes, 43 Minn. 137, 45 N. W. 4.
* Raun v. Leach, 53 Minn. 84, 54 N. W. 1058,

¢ See §§ 344, 1353.

A statutory proceeding—comstruction.

§ 343. Service of summons by publication is in derogation of
common law and allowable only where expressly authorized by stat-
ute. Statutes authorizing such a mode of service are to be strictly
construed as it is the general policy of the law to secure actual notice
to persons against whom judicial proceedings are instituted.

Shepherd v. Ware, 46 Minn. 174, 48 N. W. 773; Ware v. Easton,

46 Minn. 180, 48 N. W. 775; Barber v. Morris, 37 Minn. 194,
33 N. W. 559; Cousins v. Alworth, 44 Minn. 505, 47 N. W. 169;
Morey v. Morey, 27 Minn. 265, 6 N. W. 783: Corson v. Shoe-
maker, 55 Minn. 386, 57 N. W. 134; Gilmore v. Lampman,
(Minn.) go N. W. 1113.

When and how jurisdiction acquired.

§ 344. Jurisdiction is acquired by the publication of summons
and not by the proof thereof filed, and the proof can be supplied or
amended nunc pro tunc.! The service of the summons is deemed
complete and jurisdiction thereby acquired at the expiration of the
time prescribed for publication, that is, when the last publication has
been made.* -

! Burr v. Seymour, 43 Minn. 401, 45 N. W. 715; Bennett v. Blatz,
44 Minn. 56, 46 N. W. 319; Board of County Com’rs v. Mor-
rison, 22 Minn. 178; Bigelow v. Chatterton, 51 Fed. 614. See
§ 1353.

3 See § 339. Auerbach v. Maynard, 26 Minn. 421, 4 N. W. 816.

Prosumptioa o2 jurisdiction.

§ 345. Ordinarily the jurisdiction of a domestic court of superior
jurisdiction over the person of the defendant will be presumed in the
abserce of facts in the record affirmatively showing the contrary,
but this presumption does not obtain where jurisdiction is acquired
over a non-resident by publication of summons. The record must
affirmatively show compliance with the statutory requirements.

Godfrey v. Valentine, 39 Minn. 336, 40 N. W. 163; Burr v. Sey-

mour, 43 Minn. 401, 45 N. W. 715. See Bogart v. Kiene, 85
Minn. 261, 88 N. W. 748; Galpin v. Page, 18 Wall. (U. S.) 350;
O’Rear v. Lazarus, 8 Colo. 608.

Constitutionality of statutes.

§ 346. It is for the legislature of a state to prescribe the mode of
bringing parties into court; but this general power is subject to the
limitation that the mode prescribed must be due process of law.*
What is due process of law in this regard depends upon the nature
of the action and the residence of the defendant. The process of a
court cannot run beyond the territory of its sovereign and jurisdic-
tion over a non-resident cannot be acquired by publication of sum-
mons in actions in personam.? But where the action is in rem, that

-
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is, where the subject of the action is real or personal property or per-
sonal status within the jyrisdiction of the court, the legislature may
authorize the service of summons on non-residents by publication.®
In such cases the court has jurisdiction of the res and publication of
summons against non-residents is due process of law provided the
notice is reasonable.* The legislature may even authorize the service
of summons on residents by publication in actions in rem. Thus it
has been held that our statute authorizing the publication of sum-
mons in actions to determine adverse claims against “unknown claim-
ants” is constitutional.® On the other hand it has been held that in
actions in personam, of a strictly judicial character, and proceeding
according to the common law, service of summons by publication
in a newspaper, upon resident defendants, who are personally within
the state and can be found therein, is not due process of law.*

1 Shepherd v. Ware, 46 Minn. 174, 48 N. W. 773; Bardwell v. Col-
lins, 44 Minn. 97, 46 N. W. 315; Town of Hinckley v. Kettle
River Ry. Co. 70 Minn. 105, 72 N. W. 835; Mutual Life Ins.
Co. v. Pinner, 43 N. J. Eq. 52.

* See cases under § 347.

$ Arndt v. Griggs, 134 U. S. 316; Wehrman v. Conklin, 155 U. S.
314; Cooper v. Newell, 173 U. S. 555; Roller v. Holly, 176
U. S. 398.

Lane v. Innes, 43 Minn. 137, 45 N. W. 4; Shepherd v. Ware, 46
Minn. 174, 48 N. W. 773; Corson v. Shoemaker, 55 Minn. 386,
57 N. W. 134; Crombie v. Little, 47 Minn. 581, 50 N. W. 823.

¢ Roller v. Holly, 176 U. S. 398.

$ Shepherd v. Ware, 46 Minn. 174, 48 N. W. 773; McClymond v.
Noble, 84 Minn. 329, 87 N. W. 838. See State v. Westfall, 85
Minn. 437, 89 N. W. 175.

¢ Bardwell v. Collins, 44 Minn. 97, 46 N. W. 315; McNamara v.
Casserly, 61 Minn. 335, 63 N. W. 880 (a doubtful case); Smith
v. Hurd, 50 Minn. 503, 52 N. W. g22.

Extent of jurisdiction acquired over non-residents.

§ 347. A court cannot acquire jurisdiction to render a personal
judgment against a non-resident by publication of summons. Except
in cases involving personal status or where that mode of service may
be considered as having been assented to in advance, service by pub-
lication in actions against non-residents is effectual only where, in
connection with process against the person for commencing the ac-
tion, the property in the state is brought under the control of the
court and subjected to its disposition by process adapted to that pur-
pose, as for example, by attachment, or where the judgment is sought
as a means of reaching such property, or affecting some interest there-
in; in other words, where the action is in the nature of a proceeding
in rem. Where the proceeding is wholly in personam service by pub-
lication against a non-resident is ineffectual for any purpose. In an
action to enforce a pecuniary liability against a non-resident, where
process is constructively served by publication, and he does not vol-
untarily appear, the proceedings, although in form in personam are,
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in effect, in rem. It is only by attaching property that the court ac-
quires jurisdiction, and then only to the extent of the property at-
tached. ,

Pennoyer v. Neff, 95 U. S. 714; Kenney v. Goergen, 36 Minn. 190,
31 N. W. 210; Lydiard v. Chute, 45 Minn. 277, 47 N. W. ¢67;
Cousins v. Alworth, 44 Minn. 505, 47 N. W. 169; Plummer v.
Hatton, 51 Minn. 181, 53 N. W. 460; Heffner v. Gunz, 29 Minn.
108, 12 N. W. 342; Corson v. Shoemaker, 55 Minn. 386, 57 N.
W. 134; Crombie v. Little, 47 Minn. 581, 5o N. W. 823; Daly v.
gradvgur}g 46 Minn. 396, 49 N. W. 190; Cabanne v. Graf, g2

. W. 461.



§ 348 APPEARANCB

CHAPTER V.

APPEARANCE
Definition.

§ 348. When used to designate the act of any person with refer-
ence to an action pending, the word “appear” means to come into
court as a party to the suit. A defendant appears in an action when
he answers, demurs, or gives the plaintiff written notice of his appear-
ance.?

* Schroeder v. Lahrman, 26 Minn. 87, 1 N. W. 8o1.

2G. S.'1894 § 5212.

Effect of a general appearance.

§ 349. A voluntary appearance of a defendant is equivalent to a
personal service of the summons upon him.? “Since the object of a
summons is only to bring the party defendant into court, and since
the same object is accomplished when he appears voluntarily without
process, and submits himself to its jurisdiction, or when, the process
or its service being irregular, he appears and makes no objection to
the irregularity, it follows that when the subject matter is one within
the jurisdiction of the court, jurisdiction over the person may be con-
ferred by consent; and it would seem to be settled by the great
preponderance of authority, and to be consistent with legal reason,
that such consent may be not only express, but may be implied from
a voluntary appearance and participation in the proceedings before
the court, without<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>